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PREFACE 


THE object of this work is to set forth the principles of Civil 
Jurisdiction ratione persone, primarily as they are recognised 
in the Law of Scotland. The authors have discussed, in the 
order of the different classes of actions, the grounds of juris- 
diction appropriate to each, and have attempted to show how 
far each ground of jurisdiction complies with the criterion of 
effectiveness. In separate chapters on Prorogation and Recon- 
vention the working of the principle of submission has been 
considered. The work thus embraces an attempt to state the 
answer which Scots Law gives to one of the leading questions 
of Private International Law, viz.: In what forum should actions 
involving a foreign relation be brought? The authors have, further, 
tried to estimate the international validity of the grounds of 
jurisdiction recognised in Scots law, and in the chapter on 
Foreign Judgments they have reviewed the principles accord- 
ing to which the decrees pronounced in foreign courts are 
recognised and enforced in Scotland. Some other collateral 
matters are dealt with, and the volume concludes with a short 
account of the jurisdiction of the Sheriff Court. 

The materials for such a work as the present must, of course, 
be sought for mainly in the decisions of the Scots Courts; but 
since the doctrines discussed are largely applications of prin- 
ciples of general jurisprudence, it has been necessary to refer 
frequently to judgments of foreign courts and to the writings 
of British and foreign jurists. The authors desire to express 
their particular indebtedness to Sir Francis Piggott and also to 
Mr. A. V. Dicey, in whose work on The Conflict of Laws the 
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principles of effectiveness and submission perhaps first received 
adequate recognition. 

The authors have also to render their thanks to many pro- 
fessional brethren who have helped them by encouragement and 
suggestion during the progress of the work. 
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CIVIL JURISDICTION 


CHAPTER I 


PRELIMINARY PRINCIPLES 


General Scope of Work—Preliminary Definitions—Jurisdiction—Territory— 
Judge may take Cognisance of Acts committed beyond his Territory— 
The Exercise of Jurisdiction is Conditioned by the lex fori—Species of 
Jurisdiction—Simple and Assumed Jurisdiction—Universal and Limited 
Jurisdiction—Jurisdiction and Competence—The Principles’ of Effective- 
ness and Submission—-The Principle of Effectiveness—The Principle of 
Submission—The Problem of Jurisdiction—Jurisdiction must be Tested 
in initio litis—What is the forum rei ?—Arrangement of the Work—-Who 
may invoke the Jurisdiction of the Court—Persons over whom the 
Court has no Jurisdiction—Matters in respect of which the Court has 
no Jurisdiction. 


Wuar is attempted in the following pages is an exposition General 
of the principles of civil jurisdiction recognised in the law of oh. . 
Scotland. Primarily the jurisdiction of the Supreme Court, the 
Court of Session, is dealt with, but much of what is said with 
reference to the jurisdiction of that Court applies also to the 
Sheriff Courts, the only inferior Courts whose civil jurisdiction is 
now of any importance. Within its limits, the customary juris- 
diction of the Sheriff rests, for the most part, on the same common- 
law principles as the jurisdiction of the Court of Session, although 
in recent years} it has been sought to extend and codify it, and to 
clothe it with statutory authority. This circumstance renders it 
incumbent on us to devote a separate chapter to the specialties of 
Sheriff Court jurisdiction. Readers must always keep in view, how- 
ever, that this work is concerned not at all with Court process, or 
with the rules according to which litigation is portioned out or 


1 Sheriff Courts (Scotland) Act, 1907, 7 Edw. vi. c. 51. 
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allocated between the different Courts of the country. We 
deal exclusively with the principles of jurisdiction, according 
to which a judge determines whether he has the right to pro- 
nounce decree against a defender on the assumption that the suit 
in question is otherwise appropriately and regularly brought 
before him. The question discussed always is—‘“ Has the Court 
jurisdiction to try the case rateone persone or ratione territorti 2?” 
No question is raised as to jurisdiction ratione materia, “te. as 
to the proper Court, within a given territory, for the trial of a 
particular class of actions.” Our discussion of the subject thus 
necessarily includes a statement of the answer given by Scots 
Law to the problem which forms one main branch of Private 
International Law, viz.: In what circumstances has the Court 
the right to pronounce judgment against foreign defenders? The 
second main branch of Private International Law, viz., that deal- 
ing with the lex to be applied by the Court in cases within its 
jurisdiction, which contain a foreign element, is beyond the scope 
of our work.$ 

The ultimate source of all jurisdiction is the State‘ and 
jurisdiction may be defined generally as a power, conferred on 
judges by the State, of pronouncing enforceable decrees in debat- 
able questions, appropriate to their determination and regularly 
brought before them by interested parties. There are several 
secondary senses in which the term jurisdiction is used by writers 
and in judgments of the Court. These have been collected by a 
recent Scots writer,> but the only two of them that need be 
specially referred to are those in which the term is used as 
equivalent to (1) Court or forum,® and (2) the area over which 
a judge’s powers extend, or within which he can make direct use 


1 Qf. Lord M‘Laren in Duncan v. Loduenski, 1904, 6 F. 408. 

2 Holland, Elements of Jurisprudence, 11th ed. 355. Cf. Pothier, Trazté de la 
Procédure Civile, sec. 46 ; Asser, Eléments de Droit International Privé, ii. 19, and 
E. Bartin in Journal du Drovt International Privé, 1904, vol. xxxi. p. 5. 

3 Cf. Dicey, Conflict of Laws, 2nd ed. 2. 

4 Mackenzie, Inst. 1. 2, 2-3 ; Erskine, Inst. i. 2, 2-3 ; Mackay, Practice of the 
Court of Session, i. 165. 

5 Miller, The Data of Jurisprudence, 112. Cf. Piggott, Foreign Judgments, 
3rd ed. 101. 

® See, for examples of its use in this sense, Westlake, Private International 
Law, 4th ed. 222, and Guthrie’s Savigny, 2nd ed. 209. 
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of his compulsitors.1_ This area is, however, properly referred to Cuap. I. 
as the judge’s “territory,” a term which Erskine defines? as “ the Territory. 
tract of ground or district within which a judge... has a right 
of jurisdiction over the persons and estates of the inhabitants.” 
The territory of the Court of Session includes the mainland and 
islands of Scotland and the territorial or jurisdictional waters, 
viz. the marginal belt of sea within one marine league of low- 
water mark, and the firths, lochs, and bays, intra jauces terre, 
which surround the kingdom. The territory of a Sheriff includes 
the land, rivers, and lochs within his sheriffdom, and the territorial 
waters that bound it. By statute* it is specially provided that 
the jurisdiction of the Sheriffs within their respective sheriffdoms 
extends to and includes all navigable rivers, ports, harbours, 
creeks, shores, and anchoring grounds in or adjoining such sheriff- 
doms, and that where sheriffdoms are separated by a river, firth, 
or estuary, the Sheriffs on either side have concurrent jurisdictions 
over the intervening space occupied by water. The Courts have 
full civil jurisdiction over all persons, whether subjects of the 
State or foreigners, who are on board vessels within the territorial 
waters, to the same effect as if they were on land. As regards a 
State’s merchant vessels on the high seas, it has been said that 
the State has “full jurisdiction over subjects on board, and civil 
jurisdiction over foreigners to the extent and for the purposes 
that it is exercised over them on the soil of thé State, unless 
partial exemption is given to them when on board ship by the 
municipal law of the State.> 

It has been laid down by some writers® that when a vessel or 

1 Of. Dicey, op. cit., 198, and cases there cited ; Bar, Private International 
Law (Gillespie’s tr.), 1076 ; Piggott, cit. sup. p. 102. 

2 Inst. i. 2, 3. 

3 Stair, il. 1, 5; Erskine, Jnst. ii. 1, 6; Bell’s Prin. s. 639; Gammell v. 
Commissioners of Woods and Forests, 1859, 3 Macq. 419; Carlberg v. Borjesson, 
1877, 5 R. 188, 390, and (H. L.) 215, 217 ; Lord Advocate v. Clyde Navigation 
Trs., 1891, 19 R. 174; Mortensen v. Peters, 1906, 8 F. (J.) 93. As to a State’s 
jurisdiction and dominion over its territory, ¢f. Holland, Jurisprudence, 11th 
ed. 394. 

‘Sheriff Courts (Scotland) Act, 1907, 7 Edw. vir. c. 51, 8. 4. See post, 
Chap. XXIII. 

5 Hall, International Law, 6th ed. 249. 


8 Hall, International Law, 6th ed. 254, and authorities there cited. Cf the 
rules adopted by the Institute of International Law at Paris, March 31, 1894 
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someone on board her, when within the territorial waters of a 
State, commits an infraction of the laws of that State, she may be 
pursued into the open seas and there arrested, but that this can 
only be done when the pursuit is commenced while the vessel is 
still within the territorial waters, or has only just escaped from 
them. But, however sound this may be as regards proceedings 
founded on an infraction of a country’s criminal law, it has never 
been recognised in our law that it is competent in civil actions 
to arrest a vessel beyond the three-mile limit. It was indeed 
held in one case that the arrestment of a vessel, even in territorial 
waters, was illegal after she had started her voyage.! 

Again, it must be kept in view that although the powers of 
the Court do not extend beyond the limits of the territorial 
waters, it may, in certain circumstances, take cognisance of acts 
committed beyond its territory. Thus in M‘Larty v. Steele? the 
Court of Session entertained an action of damages in respect of a 
slander utteredin Penang. There are, however, various limitations 
of this principle which will be subsequently noticed. 

Lastly, we must emphasise that, so far as our Courts are 
concerned, their jurisdiction depends in all cases on the authority 
of the State, and is entirely conditioned by the lex fori. If the 
State enacts that its Courts shall exercise jurisdiction in certain 
cases, its Courts must obey, however far such exercise of jurisdic- 
tion may be opposed to the practice of other countries or to 
generally recognised principles of international law. For our 
Courts an Act of Parliament duly passed by Lords and Commons 
and assented to by the King is supreme.? But no foreign Court 
is bound to recognise the validity of such jurisdiction when exer- 
cised against foreigners who owe no allegiance or obedience to 
Great Britain.* 


—Annuaire, xiii, p. 328. Rule 8 provides as follows :—L’état riverain a le 
droit de continuer sur la haute mer la pursuite commencée dans la mer 
territoriale, d’arréter et de juger le navire qui aurait commis une infraction 
dans les limits de ses eaux. 

1 Carlberg v. Borjesson, 1877, 5 R. 188, 390 ; (H. L.) 215, 217; ef. Turner v. 
Galway, 1882, 19 S. L. R. 892. 

21881, 8 R. 435. 

3 Mortensen v. Peters, 1906, 8 F. (J.) 98. 

4 Per Earl of Selborne in Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] 
A. C. 670. 
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Various species of jurisdiction have been recognised. In Cuar. 1 
the Roman Law, as well as in our own institutional writers, we hea 
find the distinction between “contentious” and “voluntary ” tion. 
jurisdiction ; and civil jurisdiction is referred to by Erskine’ as 
“superior, inferior, and mixed.” Further, Erskine? distinguishes 
jurisdiction as (1) “cumulative” and “ privative”; (2) “ personal” 
and “ patrimonial”; and (3) “ proper” and “delegated.” But such 
distinctions are of little or no importance in our treatment of the 
subject. A more important distinction is that which is taken® 
between (a) “simple” jurisdiction, zc. the jurisdiction exercised simple 
by a judge on persons actually within his territory, and so and 
directly within reach of his compulsitors, and (6) “assumed” quriadie: 
jurisdiction, «e. the jurisdiction assumed by a judge over foreigners 
or persons normally resident outside his territory in virtue of their 
possession of property within his territory, or by reason of their 
having entered into contracts or committed delicts within it. As 
we shall see in the following sections, the proper exercise of all 
civil jurisdiction depends on the connection between the defender’s 
person or property and the territory of the judge, and the dis- 
tinction we have now indicated runs through our whole discussion 
of the subject. 

A further distinction, viz. that drawn between “universal” Univer 
and “limited” jurisdiction,t is of importance. The main grounds iad 
of universal jurisdiction in our jurisprudence, as in that of most dene 
countries, are (1) “domicile” (ae. residence),? as regards actions 
in personam, and (2) property within the territory, as regards 
actions in rem. The possession of heritage within the territory 
is also recognised in our law, although not in that of some other 
countries,° as a ground of universal jurisdiction in all personal . 
actions. Contrasted with these general grounds of jurisdiction, 
there are various circumstances which found jurisdiction against 
persons to a limited extent only. Thus the commission or 
threatened commission of a delict in Scotland of itself founds 
jurisdiction in our Courts in an action against a foreign wrong- 


1 Inst. i. 2, 5. 2 Inst. i. ii. ss. 9-11, 13. 

8 Cf. Piggott, Foreign Judgments, 2nd ed. 132. 

4 Joel v. Gill, 1859, 21 D. 929, at 938. 

5 Joel v. Gill, 1859, 21 D. 929. 

6 Emanuel v. Symon, [1908] 1 K. B. 302, and see post, Chap. V. p. 69. 
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doer to prevent him repeating the wrong,! but in no other sort of 
action. So also the commission of a delict and the execution of 
a contract in Scotland found jurisdiction in actions laid on the 
delict or the contract if the defender is cited in Scotland,? but in 
no. other actions against him. Again, the arrestment of move- 
ables belonging to a foreign defender is a ground of jurisdiction 
against him only in the particular personal action with reference 
to which the arrestment has been laid on.2 Reconvention is 
another example of jurisdiction limited to a particular class of 
personal actions.* 

In French Law, as Sir Francis Piggott points out,® the word 
compétence is used as distinct from juridiction. “Competence,” 
he says, is properly used subjectively, of the nature of the 
action which any Court may entertain; “jurisdiction” is 
properly used objectively, of the nature of the persons in respect 
of whom these actions may be entertained. Thus, whether our 
Courts can entertain an action as to the possession of foreign 
land, would be described as a question of competence, not of 
jurisdiction. In old Scots practice, however, as appears from 
the Dictionary’ the use of these terms was quite different. 
The section entitled Forwm Competens is devoted to cases as to 
the persons against whom decrees may be pronounced; that 
entitled Jurisdiction, on the other hand, is almost entirely com- 
posed of cases with reference to the nature of the actions that 
the Courts may entertain. But, in our modern practice, the 
plea forum non competens has practically disappeared: it is 
rarely used in any other sense than that of forwm non 
conventens.’ The plea of “no jurisdiction” is, in practice, taken 
ratione materi as well as ratione persone. Accordingly, we 
think it quite proper to use the term “jurisdiction” throughout, 
even in cases where, if the distinction in question were observed, 
the term “competence” would be more proper.’ 


1 Tont Tyres, Lid. v. The Palmer Tyres, Lid., 1905, 7 F. 477. Of. Chap. IX. 

2 See post, Chap. III. p. 42. 3 See post, Chap. VI. p. 90. 

* See post, Chap. XIX. 5 Foreign Judgments, 3rd ed. pt. i. 101. 

8 M., sub vocibus Forum competens, 4779, and Jurisdiction, 7293. 

7 Trayner, Latin Maxims and Phrases, sub voce Forum non competens. 

® The term competence is used in England, eg. by Lindley, M.R., in Pem- 
berton v. Hughes, [1899] 1 Ch. 781, at p. 791. 
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It will have been observed that jurisdiction has been Cuap. I. 
spoken of both as a right and as a power, and it may be ae 
properly so regarded; but a judge’s right to pronounce a decree effective- 
depends on his power to enforce it within his territory. Beyond a 
his territory, the decrees of a judge are, of themselves, powerless !™ 
—extra territorium jus dicenti impune non paretur+ “Since no 
judge,” says Erskine? “can pronounce sentence on persons or . 
subjects without his territory, civil jurisdiction cannot be founded 
unless the defender either, jirst, reside within the judge’s territory ; 
or, secondly, be possessed of some estate or subject within it ;” and, 
again,? “Jurisdiction cannot have the least operation when both 
the person and estate of the defender are withdrawn from the 
judge’s power.” Unless a judge can enforce his decree it is 
merely a brutum fulmen, signifying nothing, and so the law has 
thus been stated by Lord President Inglis:> “It is a sound rule 
that no Court should arrogate a jurisdiction which it cannot 
effectively exercise, or pronounce a decree which it cannot enforce, 
and so it is generally laid down as a proper test of jurisdiction 
that the decree can be made effectual within the territory.” This 
rule has been termed the “principle of effectiveness,” or, from The prin- 
another point of view, the “test or criterion of effectiveness,” ® ¢s a 
and while its operation may sometimes not be very clear, we "°* 
shall see in the sequel that, in all cases where the rule or 
principle next to be stated does not apply, it does form a sure 
touchstone whereby the validity of all suggested grounds of 


' Dig. i. 1, 20; Story, Conflict of Laws, s. 589; Wheaton, International 
Law, pt. ii. c. 2, s. 77. 

2 Inst. i. 2, 16; of. Story, Conflict of Laws, ss. 589 and 556. 

3 Inst. i. 2, 20; of. Bar, Private International Law (Gillespie’s tr.), 886—~ 
“The source of jurisdiction really rests at bottom on the subjection either of 
a person or of property belonging to him to the sovereignty of the State.” Cf. 
Pennoyer v. Neff, 1877, 95 U. S. 714, per Field, J.: “If a non-resident have 
no property in the State, there is nothing upon which the tribunals can 
adjudicate.” 

4 Burge, Foreign and Colonial Law, 1st ed. iii. 1016; Dig. i. 21, 5—quia 
jurisdictio sine modica coercitione nulla est ; Huber, v. 1, 38—sine coactione 
judicia forent elusoria. - 

5 Fraser v. Fraser and Hibbert, 1870, 8 M. 400 ; ef. Lord Johnston in Ruthven 
v. Ruthven, 1905, 43 S. L. R. 11; and L. P. Dunedin in Henderson v. Patrick 
Thomson, Limited, 1911, S. C. at 249—“the Court will never pronounce 
orders which it knows it cannot enforce.” 

® Dicey, Conflict of Laws, 2nd ed. 40. 
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Cuar. Ll. jurisdiction may be tested. So thoroughgoing is the principle of 
effectiveness that the Court has not jurisdiction even to reduce 
or set aside a decree of its own, on the ground that it had no 
jurisdiction to pronounce it, unless there exists some ground of 
jurisdiction against the defender in the action of reduction whereby 
the decree in that action may be made effective within the terri- 

The prin- tory. But although a Court proprio vigore may have no jurisdic- 

ciple of 7 : us A 

submis- tion against a party, there is in many actions nothing to prevent 

aon him from submitting himself to its jurisdiction in cases appropriate 
for its determination. A Frenchman, for example, may submit him- 
self as a defender to the jurisdiction of the Court of Session in an 
action for payment of a sum of money.? This principle is known 
as “the principle of submission,” and it may operate either 
expressly or by implication. Its effect and its limitations will 
be fully considered in the chapters dealing with Prorogation and 
Reconvention.2 All exercise of civil jurisdiction, so far as not 
founded on a specific Jew fori, must be rested on one or other of 
these two principles; and in our examination of the various 
grounds of jurisdiction recognised in our law we shall endeavour 
to bring them all to the tests which these principles offer. 

The Keeping in view the principles just outlined, we have next 

eae to consider, generally, what is the problem towards the solution 

diction. of which all discussion of our subject is directed. Given a debat- 
able question capable of judicial determination, the problem is— 
To what court must the party urging the question apply? In 
what forum must the pursuer bring his action? The general 
answer is expressed in the maxim actor sequitur forum rei—the 
pursuer brings his action in the court to which the defender is 
subject at the time of the suit—a rule which lies, as has been 


1 Longworth v. Yelverton, 1868, 7 M. 70. See Chap. XI. on Declaratory 
and Rescissory Actions. 

2 The opinion to the contrary in Reoch or M‘Lachlan v. Rob, 1831, 9 S. 588, 
where the Lord President (Hope) is reported to have said “A foreigner can- 
not prorogate the jurisdiction of this Court,” has not been followed. See White 
v. Spottiswoode, 1846, 8 D. 952; Longmutr v. Longmuitr, 1850, 12 D. 926, and 
opinion of Lord Trayner in Gull v. Cutler, 1895, 23 R. 371, at 376. See 
post, Chap. XVIII. 

3 See discussion as to whether Reconvention may be classed as a species of 
Prorogated Jurisdiction, per L. J.-C. Inglis, in Thompson v. Whitehead, 1862, 
24 D. 331, at p. 343, and post, Chap. XIX. 
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said! “at the root of all international and most domestic Cuar. I. 
jurisprudence on this matter.” The reason of the rule is well ‘ 
expressed by Huber,? in accordance with the principles set forth in 

the preceding paragraph, as arising from the necessity of appealing 

to a court which has the power of compelling the defender to do 
justice, There is no sense in applying to a tribunal which cannot 

insist on the defender giving the pursuer what is demanded by 


him. It has further to be noted that whether or not a court has Jurisdic- 
jurisdiction is to be tested as at the beginning of the action? If amelie 


there is jurisdiction when the summons is served, the Court will staal 
pronounce decree, although, in the interim, circumstances have so 
changed that there remains no ground of jurisdiction against the 
defender. If any question of jurisdiction is to be raised, it must 

be tried in limine, and before any proof on the merits of the case,° 

unless the question of jurisdiction and the merits hang together. 
Whatever may be the finding as to jurisdiction, the Court has 
power to deal with all questions of expenses in the usual way.’ 


What, then, is the forwm rei? Let it be observed, in the first What is 
place, that a vews may have more than one forwm. A single indi- me i — 


1 Phillimore, International Law, vol. iv. s. 891; quoted by Lord Selborne 
in Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] A. C. 670; Cookney v. 
Anderson, 1862, 1 De G. J. & S. 365, per Lord Westbury, at p. 381. 

2 V. 1, 38—cujus ratio non tam est, quod reus sit actore favorabilior, etsi 
verissima sed quod necessitatis vocandi et cogendi alium ad jus aequum, non — 
nisi a superiore proficisci queat, superior autem cujusque non ést alienus, sed 
proprius rector. Vocandi, inquam, et cogendi; quandoquidem sine coactione 
judicia forent elusoria ; nec alibi forum lege stabilitur, quam ubi illa cogendi 
facultas adhiberi potest ; non tamen ut ubicunque illa valet, sit forum, sed ubi 
res et cequitas patitur. Cf. Story, Conflict of Laas, s. 532 et seg. ; London and 
North-Western Rly. Co. v. Lindsay, 1858, 3 Macq. 99; Piggott, Foreign 
Judgments, 3rd ed., pt. i. 214. 

3 Stewart v. North, 1889, 16 R. 927; 17 R. (H. L.) 60. 

4 French practice is the same. See Journal du Droit International Privé, 
1904, vol. xxxi. p. 11. 

5 M‘Leod v. Tancred, Arrol & Co., 1890, 17 R. 514 — disapproving (per 
Lord Lee) of procedure aliter in Carswell v. Carswell, 1881, 8 R. 901. In Muir 
v. Collett, 1862, 24 D. 1119 (at p. 1121), Lord Justice-Clerk Inglis said: “I 
greatly doubt. the competency of reserving a defence challenging the jurisdic- 
tion of the Court, to be discussed along with the merits ; and, even although 
it may not be incompetent, nothing certainly could be more inexpedient than 
to reserve such a defence as this to be discussed with the merits.” 

6 Per L. P. Inglis in Shaw v. Dow and Dobbie, 1869, 7 M. 449. 

7 Stavert v. Stavert, 1882, 9 R. 519; Linder v. Linder, 1902, 4 F. 465; Prke 
v. Pike, 1899,6 8. L. T. 331. 
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vidual may be liable to be sued in different countries. The leading 
rule subsidiary to the maxim just quoted is that, in general, the 
nature of the action determines the particular forwm in each case ; 
jurisdiction against persons depends on the remedy sought. For 
example, if it is desired to sue an individual in an ordinary 
personal action, say an action for repayment of a loan, the neces- 
sary action may be brought in the Court of the territory in which 
the borrower resides, or within which property belonging to him 
is situated. If, however, an action of divorce has to be raised 
against the same individual, the action will lie only in the Court 
of the territory in which he has his permanent domicile. If, again, 
it is sought to have him ejected from a piece of land, the title to 
which is in dispute, the action may be brought only in the Court 
of the territory within which the land is situated.1_ In many cases, 
of course, the fora coincide. The supposed individual may be both 
resident and domiciled in the country within which the piece of 
land he claims is situated, and, if so, all the supposed actions may 
be brought in the same forum. For the reason of this subsidiary 
rule we are thrown back again to the principle of effectiveness. 
It is, for example, the judge of the territory where a debtor resides 
who can best compel him to pay or to do what is sought by 
operating on his person or property, and it is only the judge of 
the territory within which a heritable subject lies who can effec- 
tively decree possession of it. A judge’s compulsitors extend only 
to the limits of his territory. “ All jurisdiction is properly terri- 
torial,”* and therefore it is necessary in every case, as we have 
already indicated, that either the defender or the subject in dispute 
should have some connection with the territory by means of which 
the judge may put his compulsitors in force. 

We are thus led to arrange our whole exposition of the 
subject of jurisdiction according to the nature of the remedy 
sought, and we must therefore consider briefly the classifications 
of actions competent in our Courts. 

There are various classifications of actions known in Scots 


1 Of. Bar, Private International Law (Gillespie’s tr.), pp. 910-911. See post, 
Chap. X. 

2 Per Lord Selborne in Sirdar Gurdyal Singh v. The Rajah of Faridkote, 
[1894] A. C. 670. 
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law,! the most usual, perhaps, being that according to which actions Cuap. I. 
are distinguished, as (1) declaratory ; (2) rescissory; (3) petitory ; 
and (4) possessory. The division of actions into (1) personal; (2) 
real; and (3) mixed, which is found in the civil law,2 has not been 
accepted in our law exactly in the same sense in which these 
terms were understood in the law of Rome;* yet, as both Stair +4 
and Erskine® point out, the division of actions into personal and 
real is well recognised in our law. Personal actions are those 
that are founded merely on a right of obligation against a person 
or on a jus ad rem. A real action, on the other hand, is one 
directed to some subject, either heritable or moveable, possession 
of, or property in, which is claimed by the pursuer as against all 
the world.® These divisions, however, like most other classifi- 
cations of actions found in the text-books, are not exhaustive, 
and we have come to think that the subject of jurisdiction can 
be most conveniently discussed on the following plan: 

We propose to deal first with jurisdiction in ordinary personal 
or petitory actions, viz. those in which a defender is sued to 
deliver, to do or to pay, something—ad dandum faciendwm vel 
prestandwm, Interdicts are of the nature of personal actions, 
but as the subject of preventive jurisdiction involves some special 
considerations, we deal with it in a separate chapter. We next 
treat of jurisdiction in real actions as we have above defined 
them. Declaratory and rescissory actions will also receive separate 
treatment. There will then follow the detailed consideration of 
various classes of judicial proceedings which do not fall under 
any of these heads, viz—(1) matrimonial actions and other 
actions with reference to status; (2) actions with reference to 
succession and trusts; and (3) bankruptcy proceedings, All 


‘Stair, Inst. iv. 3, 1; Ersk. Inst. iv. 1, 10 et seq.; Mackay, Manual of 
Practice, 175. 

? Inst. iv. 6,1; Mackenzie, Roman Law, 7th ed. 369 ; Roby, Roman Private 
Law, i. 3; League, Roman Private Law, 382 ; Story, Conflict of Laws, s. 580. 

3 Stair, Inst. iv. 3, 45, and see L. J.-C. Moncreiff in Auld v. Shairp, 1874, 
2 R. 191, at 212, and L. P. Dunedin in Riley v. Ellis, 1910, S. C. 934, at 
943. 

4 Inst. iv. 3, 45. 

5 Inst. iv. 1, 10. 

8 Cf. Blackburn, J., in Custrique v. Imrie, 1870, 4 E. & L App. 414, at 
427; and post, Chap. X. 
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these topics will be dealt with from the point of view of the 
principle of effectiveness, and we shall then give separate con- 
sideration to the working of the principle of submission in 
chapters on Prorogation and Reconvention. In connection with 
our whole treatment of the subject we endeavour to trace to 
what extent the grounds of jurisdiction recognised in our law 
receive recognition in foreign Courts, and in our chapters. on 
Foreign Judgments and the Judgments Extension Acts we 
deal, from the standpoint of jurisdiction, with the treatment 
accorded in our Courts to the judgments of foreign tribunals. 
The pleas known in our law as forum non conveniens and lis 
alibt pendens are so closely linked with questions of jurisdiction 
that we have felt it necessary, for the sake of completeness, to 
give a separate exposition of their connection with our subject, 
and, lastly, we deal with the topic of jurisdiction in the Sheriff 
Courts. 

Before we pass, however, to the detailed exposition of our 
subject, we find it convenient to take up in this preliminary 
chapter the consideration of (1) what persons may invoke the 
jurisdiction of the Courts; (2) what persons are in no case 
subject to the jurisdiction of the Courts; and (3) certain matters 
in respect of which our Courts have no jurisdiction against any 
persons. 

Generally, it may be said that the Courts are open to all— 
even to aliens, under the exceptions indicated below. “An alien,” 
said Lord Kyllachy, “or at least a friendly alien, is allowed by 
our customs (as by those of most civilised states) to sue in our 
Courts actions against private individuals. But he cannot sue 
the state, or the head of the state; at least he cannot do so in 
respect of wrong done or threatened in the national interest.” } 
But an alien or other litigant resident out of Scotland (other 
than a resident in England or Ireland)? is bound, if required 
by the Court, to sist a mandatary resident in Scotland, who is 
responsible for the conduct of the case and liable for the expenses 
of the opposite party. An alien enemy, however, has no persona 

1 Pollv. The Lord Advocate, 1899, 1 F. 823, at 828 n. 

2 Lawson’s Trs. v. The British Linen Co., 1874, 1 R. 1065; North British 


Rly, v. White, 1881, 9 R. 97. 
3 Mackay, Manual of Practice, 235, 
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standi im judicio so long as war with his country lasts. But Cuap IL 
until war is actually declared he is not disqualified from suing ;? 
and therefore where an alien brought an action, and war super- 
vened pendente lite? and, in another case, where the cause of 
action arose before the commencement of war, the Court merely 
sisted procedure till the termination of hostilities. In one case 
an alien enemy lawfully in Scotland was held entitled to bring 
a counter action for damages for detention against a Scot who 
had arrested his ship on the dependence of an unsuccessful 
action ;° and it has been held that mere residence in a country 
with which Great Britain is at war does not prevent a natural- 
born subject of this country from suing here during the continu- 
ance of the war.® | 

The only other individuals who are not allowed to appeal to the 
Court are outlaws and convicts under sentence of death.’ Foreign 
sovereigns and states would seem to be liable to be called on to 
sist mandataries in the same way as other foreigners suing in the 
Courts. In England they have been frequently called on to find 
security for costs8 They sue in their own names, but in actions 


1 Arnauld vy. Botck, 1704, M. 10159; Johnston v. Goldsmid, Feb. 15, 1809, 
F.C. 

2 Blomart v. Roxburgh, 1664, M. 16091. 

3 Wright v. Hutcheson, Jan. 17, 1810, referred to in report of case next cited. 

* Carron v. Cowan & Co., Nov. 28, 1809, F. C. ; ef. Janson v. Driefontein 
Consolidated Mines, Ltd., [1902] A. C. 484. 

5 Burgess v. Guild, Jan. 12, 1813, ¥. C. 

8 Artken, June 10, 1813, F.C. But ef. Dicey, Conflict of Laws, 2nd ed. 211— 
“The term ‘alien enemy’ includes any British subject or citizen of a neutral 
state voluntarily residing during a war with Great Britain in a hostile country.” 
In Antoine v. Morshead, 1815, 6 Taunt. 237; 16 R. R. 610, Gibbs, C.J., deduced 
the following principles from the prior English cases :—* First, that a con- 
tract made with an alien enemy in time of war, and that of such a nature 
that it endangers the security or is against the policy of this country, is void. 
Such are policies of insurance to protect an enemy’s trade. Another principle 
is that, however valid a contract originally may he, if the party become an 
alien enemy he cannot sue. The Crown, during the war, may lay hands on 
the debt and recover it, but if it do not, then on the return of peace the rights 
of the contracting alien are restored and he may himself sue.” In Daubuz v. 
Morshead, 1815, 6 Taunt. 332 ; 16 R. R. 623, the same judge held that it was no 
defence to an action on a bill of exchange that the plaintiff sued in trust for 
an alien enemy. 

7 See Mackay, Manual of Practice, 141. 

§ Emperor of Brazil v. Robinson, 1837, 6 A. & E. 801 ; 5 Dow. 522; King of 
Greece v. Wright, 1837, 6 Dow. 12; The Newbattle, 1885, 10 P. D. 33. 
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laid on contracts they may sue either in their own names or in 
the name of the minister or other official in whose name the 
contract was entered into.t 

The question of the right of a foreign Sovereign to seek the 
aid of the English Courts was raised in an interesting form in 
The Emperor of Austria v. Day and Kossuth? The national 
or revolutionary party in Hungary were producing in England 
notes for sums of money in name of the Hungarian nation 
for introduction into circulation in that country. The Emperor 
of Austria applied to the English Court of Chancery for an 
order for delivery of the lithographic plates and all notes or 
documents produced therefrom. It was held that, although the 
English Courts would have no jurisdiction to interfere at the 
instance of a foreign Sovereign to prevent revolution in his 
dominions, yet, in this case, such a Sovereign might invoke 
the English Courts to restrain an injury to the Sovereign in 
his property, and (more important) to restrain injury “to the 
property of his subjects whom he has a right to represent in 
an English Court of Justice.’* The order asked for by the 
plaintiff was accordingly granted. 

There is very little Scots authority on the subject of this 
and the succeeding section, but the principles of law involved 
are in the main common to the laws of all nations, and the 
precedents of the English Courts which will be cited would, 
no doubt, be followed in Scotland in similar cases. The classes 
of persons over whom the municipal Courts of a country have 
in no case jurisdiction are well defined, and may be summarised 
as follows :— 

(1) Foreign States and Sovereigns.—Although a foreign state 
or sovereign is capable of making an effectual contract in this 
country; it is recognised as a rule of international law that, in 
consequence of the absolute independence of every sovereign 
state, every such state declines to exercise by means of its Courts 
any of its territorial’ jurisdiction over the person of any sovereign 

1 Yzquierdo v. Clydebank Engineering Co., 1901, 4 F. 319 (H. L.), 31. 

21861, 3 De G. F. & J. 217. For the judgment of Vice-Chancellor Stuart, 


see 1861, 2 Giff. 628. 
3 Per L. C, Campbell, at p. 233. 
4 Munden v. Duke of Brunswick, 1847, 4 C. B. 321. 
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of any other state,} or over the property of any other state or Crap. | 
sovereign.2. This principle applies to all foreign rulers, by what- 
ever name they may be called, and whether their powers in their 
states be absolute or limited,’ and, in its application, “all sovereigns 
are equal. The independent sovereign of the smallest state stands 
on the same footing as the monarch of the greatest.”* On the 
same principle the English Court of Chancery refused to restrain 
the Ottoman Bank from issuing notes where both that bank and 
the plaintiffs founded on concessions from the Turkish Govern- 
ment. Since the Court could not enforce the contract against 
the Turkish Government, it must refuse to enforce it against any- 
one deriving right from a conflicting concession from that Govern- 
ment. Any other course would infringe the prerogative of a 
foreign Sovereign.2 If an action is directed against a foreign 
State or Sovereign, appearance need not be entered. The Court 
itself will take notice of the fact that it has no jurisdiction,® and 
should any question be raised as to the status of any foreign State 
or Sovereign, a certificate from the Foreign or Colonial Office, as 
the case may be, will be accepted by the Court as conclusive.’ 
There are, however, exceptions to the rule, viz. :— 

First.—A foreign Sovereign may submit to or prorogate the 
jurisdiction of the Court® either expressly or by implication. 
Prorogation is implied from the fact of the defender appearing 
and failing to plead no jurisdiction,® but no submission can take 
place until the jurisdiction is invoked.’ 

1 Opinion of the Court of Appeal (James, Baggallay, and Brett, L.JJ.) in 
The Parlement Belge, 1880, 5 P. D. 197, at 214. This case may be referred to 
for a review of the previous cases. 

2 Vavasseur v. Krupp, 1878, 9 Ch. D. 351. 

3 Westlake, Private International Law, 4th ed. 247. 

4 Per Lord Esher in Mighell v. Sultan of Johore, [1894] 1 Q. B. 149, at 158. 

5 Gladstone v. Ottoman Bank, 1863, 1 H. & M. 505. 

8 Per Kay, L.J., in Mighell v. Sultan of Johore, [1894] 1 Q. B. 149, at 161. 

7 Mighell v. The Sultan of Johore, cit. sup. 

8 Maule, J., in Taylor v. Best, 1854, 14 C. B. 487, at 525; 23 L. J., ©. P. 
89, at 96; Dicey, Conflict of Laws, 198, and cases there cited. 

9 If the defender in Rosses v. Simhjee, 1891, 19 R. 31, is to be regarded as a 
foreign Sovereign—he is referred to in the report as a “Sovereign Prince”— 
that case is an illustration. The remarks by Mr. Gillespie on the case in his 
translation of Bar’s Private International Law, at p. 1129, appear to be mis- 
taken. The principle which he deduces from the case is in direct conflict 


with the opinion of the Court of Appeal in Mighell v. The Sultan of Johore, 
[1894] 1 Q. B. 149. 10 Mighell v. The Sultan of Johore, [1894] 1 Q. B. 149. 
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Second.—“ Where a foreign Sovereign or State comes into the 
municipal Courts of this country for the purpose of obtaining 
a remedy, then, by way of defence to that proceeding—by way 
of counter-claim if necessary to the extent of defeating that claim 
—the person sued here may file a cross-claim, or take any other 
proceedings against that Sovereign or State for the purpose of 
enabling complete justice to be done between them.”! So it 
would appear that in Scotland a person sued by a foreign Sovereign 
would be entitled to the equitable remedy afforded by the principle 
of reconvention. 

Third.—In cases where the subject in dispute is heritable pro- 
perty within Scotland, the Scots Courts have jurisdiction against 
all parties, including, it would seem, foreign sovereigns, for the 
purpose at least of determining the ownership and possession of 
such property. “No country can be expected to renounce the 
determination of the property in its soil.”? 

Fourth—On the analogy of an English ruling, it would seem 
to be competent to call a foreign Sovereign or State as defender 
in a multiplepoinding. “A foreign Sovereign,” said Lord Justice 
James? “may be named as a defendant for the purpose of giving 
him notice of the claim which the plaintiff makes to funds in the 
hands of a third person or trustee over whom this Court has 
jurisdiction.” 4 

Fifth—It was at one time suggested that a Sovereign might 
lose his immunity from civil proceedings by laying down his 
character as a Sovereign and entering into trading transactions 
as a private person in another country, and that proceedings 
in rem might be instituted against private moveable property, eg. 


1 Per James, L.J., in Strousberg v. Republic of Costa Rica, 1881, 44 L. T. 
199; 29 W. R. 125; cf. Hullet v. King of Spain, 1828, 1 Dow. & Cl. 169 ; King 
of Spain v. Hullet, 1833, 1 Cl. & F. 333; and Rothschild v. Queen of Portugal, 
1839, 3 Y. & C. Ex. 594; Dicey, Conflict of Laws, 2nd ed. 199. 

2 Westlake’s Private International Law, 4th ed. 247 and 249 :—“ The excep- 
tion of extra-territoriality does not apply to the forwm ret site.” Of. as to 
ambassadors Vattel, Droit des Gens, bk. iv. ch. vili. s. 115. 

8 Strousberg v. Republic of Costa Rica, 1881, 44 L. T. 199; 29 W. R. 125, 
approved by Lawrence, J., in Mighell v. Sultan of Johore, [1894] 1 Q. B. 149, 
at p. 156. 

+See also judgment of Lord Langdale in Duke of Brunswick v. King of 
Hanover, 1844, 6 Beav. 1, at p. 39. 
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a ship belonging to a Sovereign But these views have been Cuar. I. 
expressly dissented from by the Court of Appeal in England.? 

(2) Ambassadors and other Diplomatic Agents and their Families 
and Suites—It has been suggested that diplomatic agents were 
allowed immunity from the process of the municipal Courts of 
the countries to which they were accredited before it was uni- 
versally recognised that foreign Sovereigns were entitled to a similar 
freedom from process ;* and there is no doubt that the immunity 
of ambassadors was, from the earliest times, found to be a necessity 
of the public intercourse of nations* Out of this immunity 
sprang the fiction of extra-territoriality imagined by/Grotius, 
according to which it was held that the person and residence of the 
ambassador are outwith the territorial limits and jurisdiction of the 
country to which he is accredited, and within which they are actually 
situated.® This fiction is now almost universally abandoned,’ and 
most writers rest the immunity of ambassadors on the necessity 
of assuring their inviolability and independence in the exercise 
of their duties.6 But in modern English judicial expositions of 
the subject the immunity of an ambassador seems to be regarded 
more as something flowing from and dependent on the immunity 
of the Sovereign he represents, than as a right inherent in his 
diplomatic character. “We come to the conclusion,” said 
Brett, LJ., delivering the judgment of the Court of Appeal,® 


1Sir Robert Phillimore in The Charkieh, 1873, L. R. 4 A. & E, 59, and in 
The Parlement Belge, 1879, 4 P. D. 129, at p. 146. 

2 The Parlement Belge, 5 P. D. 197; Mighell v. The Sultan of Johore, [1894] 
1Q. B. 149. But see Westlake’s Private International Law, 4th ed. 247. 

3 Bar, Private International Law (Gillespie’s tr.), 1070. 4 Stair, Znst. i. 1,11. 

5 De Jure Belli ac Pacis, ii. 18,5. 4. This fiction was sometimes extended 
so that even the quarter in which the ambassador’s residence was situated was 
considered as extra territortwm, and as an asylum to which criminals might 
flee. See Vattel, bk. iv. chap. ix.; and for collection of authorities and 
discussion of the present-day view of the subject, Journal du Droit Inter- 
national Privé, 1904, vol. xxxi. 217. 

8 See Magdalena Steam Navigation Co. v. Martin, 1859, 2 E. & E. 94; 28 
L. J., Q. B. 310. 

7 But see per Campbell, C.J., in Magdalena Steam Navigation Co. v. Martin, 
2E. & E. 94; 28 L. J., Q. B. 310 :—“ The ambassador’s house is sacred, and is 
considered part of the territory of the Sovereign he represents.” 

8 Journal du Droit International Privé, 1904, vol. xxxi. 217; Hall, Inter- 
national Law, 6th ed. 172. 

® The Parlement Belge, 1880, 5 P. D. 197. See also gaat a 
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“although other grounds have sometimes been suggested, that. 
the immunity of an ambassador from the jurisdiction of the 
Courts of the country to which he is accredited is based upon his 
being the representative of the independent Sovereign or State 
which sends him, and which sends him upon the faith of his 
being admitted to be clothed with the same independence of and 
superiority to all adverse jurisdiction as the Sovereign authority 
whom he represents would be.” It has, however, to be kept in 
view that in this country the immunity of ambassadors and their 
servants from arrest and attachment of their goods is recognised 
by statute, although the statutory enactment has “always been 
deemed to be declaratory of the common law.”? The immunity 
of the ambassador extends for such reasonable period after he has 
presented his letters of recall as is necessary to enable him to 
wind up his business and prepare for his return to his own 
country; nor is he deprived of the immunity by reason that his 
successor is appointed before this period has elapsed. It would 
seem that during the period of immunity prescription would not 
run against his creditors. The ambassador’s servants and all 
others “associated in the performance of the duties of the embassy ” 
are entitled to a like immunity, “and if it be once ascertained that 
a person was treated at the embassy or legation as a member of the 
same and employed from time to time in the work of the legation, 
the Court will not curiously measure the quantum of the services 
either required from or rendered by him. But the service must 
be bond fide.”> A chorister in the embassy chapel ® and a secre- 


Nawigation Co. v. Martin, 2 E. & EH. 94; 28 L. J., Q. B. 310; Musurus Bey v. 
Gadban, [1894] 2 Q. B. 352, at 361. 

17 Anne, c. 12, s. 3. No merchant or trader putting himself into the 
service of an ambassador is protected by the Act (sec. 5). 

2 Westlake, Private International Law, 4th ed. 254; Lord Mansfield in 
Peach v. Bath, 1764, 3 Burr. 1478 ; Novello v. Toogood, 1828,1 B. & C. 554, per 
Abbot, C.J.; Hopkins v. De Robeck, 1789, 3 T. R. 79; 1 R. R. 650; per 
Campbell, C.J., in Magdalena Steam Navigation Co. v. Martin, 2 KE. & E. 94; 
28 L. J., Q. B. 310; and Musurus Bey v. Gadban, [1894] 2 Q. B., at 361. 

3 Musurus Bey v. Gadban, [1894] 1 Q. B. 533; [1894] 2 Q. B. 352; Bar, 
Private International Law (Gillespie’s tr.), 1091. 

* Musurus Bey v. Gadban, [1894] 1 Q. B. 533 ; [1894] 2 Q. B. 352. 

5 Nelson, Private International Law, 400, and cases there ; Parkinson v. 
Potter, 1885, 16 Q. B, D. 152, at 159, per Wills, J. (case of an attaché). 

6 Fisher v. Begrez, 1832, 2 L. J., Ex. 13. 
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. tary" have been held entitled to the privilege. It would seem that the Cuar. I. 
immunity of the ambassador’s suite being that of the ambassador 
himself, he may waive the privilege for them,? but it has also been 
stated that the ambassador cannot waive his own privilege because 
it concerns the dignity of his Government and the convenient 
transaction of its affairs.2 But this statement is wider than is 
warranted by the judgment in a leading case,* in which it was 
held that a councillor of legation, appointed directly by his 
Sovereign, and therefore in the position of an ambassador, had 
waived his privilege by voluntarily appearing and defending the 
action.2 This judgment, however, recognised that if decree passed 
against the ambassador, the Statute of Anne would apply to the 
extent of protecting his person from arrest and his goods from 
execution. It cannot be supposed that an ambassador would 
waive his privilege, even if such a course were competent, to the 
extent of allowing his person or goods to be seized. The principle 
of submission, to the limited extent above set forth, may therefore 
operate in the case of an ambassador.” It seems not to have been 
considered how far the absolute immunity from diligence conferred 
under the Statute on an ambassador, who waives his privilege to 
the extent of submitting to the jurisdiction to have a matter in 
dispute investigated, would apply to a Sovereign who submits 
simpliciter to the jurisdiction of the Court. Subject always to 
the immunity of the ambassador and his entowrage from diligence, 
it would seem that the other exceptions to the general rule which 
were suggested in the case of States and Sovereigns apply to 
them also. 

(8) The Crown.—As the Crown or the State is the source of 
all jurisdiction, the logical result would be that the Court has no 


1 Hopkins v. De Robeck, 1789, 3 T. R. 79 ; 1 R. R. 650. See also Parkinson 
v. Potter, 1885, 16 Q. B. D. 152. 

2 Westlake, Private International Law, 255. 

3 Westlake, Private International Law, 255. 

* Taylor v. Best, 1854, 14 C. B. 487 ; 23 L. J., C. P. 89. 

5 See remarks on this case by Wills, J., in Parkinson v. Potter, 1885, 
16 Q. B. D. 152, 

6 Per Jervis, C.J., in Taylor v. Best, 1854, 14 C. B. 487; 23 L. J., O, P. 89. 

7 See Nelson, Private International Law, 402. 

8 See as to exception of the forum ret site, Vattel, bk. iv. chap. vili. 
sec, 115. 
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jurisdiction to entertain actions against the Crown, except in so 
far as the Crown may choose to submit; and this appears to be 
the theory of the law of England. “As the fountain of justice, no 
Court can have compulsory jurisdiction over the Sovereign.”1 An 
action against the Sovereign would have been regarded as a breach 
of his prerogative. Accordingly, in England, no action is allowed 
against the Crown unless either (1) by way of a petition of right? 
under a process now simplified by statute? so as to assimilate the 
procedure of an action against the Crown to that of an action 
against a subject; or (2) in the cases in which, either by statute or 
otherwise, departments of Government can sue and be sued as 
such. But it may be regarded as doubtful if this theory of the 
Sovereign’s prerogative had ever a counterpart in the ancient law 
of Scotland.’ It was, on the other hand, expressly decided in the 
Court of Session soon after its establishment that it was the only 
Court before which the King or his advocate might be called.® 
There seems to have been nothing in our law corresponding to 
a petition of right, nor does it ever seem to have been doubted in 
Scotland that “the Crown might be called as a defender in a 
proper action, either through the officers of State collectively or 
through the King’s advocate or other officer representing the 
Crown in the matter of the action.”’ What is included in the 
term “a proper action” is, however, not so clear. An action on 
contract lies against the Crown,’ and also actions with reference 
to rights and burdens affecting Crown property—at all events 
property not annexed to, or part of, the hereditary patrimony of 


1 Broom’s Maxims, 8th ed. 35 ; Stephen’s Blackstone, 15th ed., ii. 559 ; Clode, 
The Law and Practice of Petition of Right,2; Robertson, Civil Proceedings by and 
against the Crown, p. 2. “No action lies against the Crown at the suit of a 
subject.” Whatever the origin of this fact, there is no doubt that it forms 
part of the existing law. It has been supposed to be due to the idea that. 
“the King by his writ cannot command himself.” 

2 See Clode, The Law and Practice of Petition of Right. 

293 & 24 Vict. c. 34. 

4 Robertson, Civil Proceedings by and against the Crown, 2. 

5 See, for a discussion of this subject, Somerville v. The Lord Advocate, 1893, 
20 R. 1050; Lord Trayner and others of the judges seem to adopt the English 
theory, as above stated, as the law of Scotland. 

6 Balfour’s Practicks, No. 7, 267. 

7 Per Lord M‘Laren in Somerville v. The Lord Advocate, 1893, 20 R. 1050, 

8 See per Lord Kincairney (Ordinary) in Smith v. The Lord Advocate, 1897, 
25 R. 112. 
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the Sovereign. But actions against the Crown for the delicts or Cuar. I. 
quasi-delicts or negligence of its servants,? actions of count and 
reckoning, and actions for arrears of pay or pensions would seem 

to be excluded. 

A later case* has repeated the old decision above referred to, 
that the Court of Session is, apart from prorogation, the only civil 
Court in Scotland having jurisdiction over the Crown? 

As there are certain persons over whom the Court has no Mattersin 
jurisdiction, so there are certain matters in respect of which the seepert 
Court has no jurisdiction over any person. These matters may be ne 
classified as follows :— diction, 

(1) Foreign Land.—Probably no rule of law is more universally 
recognised than that the forum rei site is the only court of com- 
petent jurisdiction in actions voncerning the title to, and posses- 
sion of, immoveables.6 “If the subject in question be immove- 
able,” says Erskine,’ “the judge of the territory where it is 
situated is the sole judge competent, in so far as he hath the 
cognisance of heritable rights; for things that are immoveable 
are incapable of shifting places, and must therefore be restored in 
that place where they lie, and by the warrant of that judge whose 
jurisdiction veacheth over them.” And, again,$ he says, with refer- 
ence to the lex domicilii, “that law can have no authority over 
property which hath its fixed seat in another territory, and which 
cannot be tried but before the courts and according to the laws 
of the state where it is situated.” The Court will therefore not 
exercise jurisdiction in actions with reference to the possession of, 
and title to, land in a foreign country. This rule is a striking 

1 See judgment of Lord Kinnear in Somerville v. The Lord Advocate, 1893, 

20 R. 1050. As to actions against the Sovereign in regard to private estate of 
the.Crown, see the Crown Private Estates Act, 1862 (25 & 26 Vict. c. 37), and 
the Crown Private Estates Act, 1873 (36 & 37 Vict. ¢. 61). 

2 Per Lord Kincairney and Lord Young in Smith v. The Lord Advocate, 
1897, 25 R. 112. 

3 Smith v. The Lord Advocate, 1897, 25 R. 112; Mackie or Mackin v. The 
Lord Advocate, 1897, 25 R. 769. 

4 Somerville v. The Lord Advocate, 1893, 20 R. 1850. 

5 But see Professor J. M. Irvine in Juridical Review, 1893, vol. v. p. 368. 

8 Bar, 910. Story, Conflict of Laws, s. 551 et seg. ; Westlake, Private Inter- 
national Law, 4th ed. 212 et seg. ; Dicey, Conflict of Laws, 201; Foote, Private 
International Jurisprudence, 3rd. ed. pt. ii. chap. vi. 

7 Inst. i. 2, 17. 8 Inst. iii. 2, 40. 
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example of the working of the principle of effectiveness as above 
stated. No state can execute its judgments in the country of 
another! It is thus plain that the only court which can give 
a directly effective judgment with reference to the title to, and 
possession of, land is the forwm sitds? It has further been held 
in a judgment of the House of Lords in an English case® that 
the rule extends to all actions based on trespasses or injuries to 
land situated abroad and to all injunctions or interdicts with 
reference thereto. No such actions will be entertained by a 
British court. 

These general rules with reference to foreign immoveables 
suffer an apparent exception. As this reason for the rule, says 
Erskine,‘ “fails in personal actions founded barely on obligations 
relative to land, which may be fulfilled anywhere, a judge’s juris- 
diction reacheth over a person residing within his territory who is 
sued for fulfilling an obligation for granting a conveyance or a lease 
of lands, though the lands contained in the obligation should be 
situated without the territory.” So in England “Courts of Equity 
have, from the time of Lord Hardwicke’s decision in Penn v. Lord 
Baltimore (1 Ves. Sen. 443) in 1750, exercised jurisdiction in 
personam in relation to foreign land against persons locally within 
the jurisdiction of the English Court in cases of contract, fraud 
and trust... . But the Courts of Equity refused with almost 
equal uniformity the direct determination of the title to foreign 
land.”> Any jurisdiction, said Lord Selborne, which the Courts 
of England can exercise as to real estate abroad must be “ through 
the medium of some personal equity attaching to the owner.” ® So 
in Ruthven v. Ruthven? a defender over whom the Scots Courts 
had personal jurisdiction was ordained by the Court of Session to 
execute and deliver a conveyance of certain Irish real estate in 

1 Story, Conflict of Laws, s. 539. 2 Story, Conflict of Laws, s. 551. 

3 British South Africa Co. v. Campanhia de Mocambique, [1893] A. C. 602. 
See Story, Conflict of Laws, s. 554. 

4 Inst. i. 2, 17. 

5 Per Wright, J., in Campanhia de Mogambique v. British South Africa Co., 
[1892] 2 Q. B. 358. 

. 6In Harrison v. Harrison, 1873, L. R. 8 Ch. 342, at 349; Westlake, 
Private International Law, 4th ed. 210; cf. Pennoyer v. Neff, 1877, 95 U.S. 


714, per Field, J., at 723 ; Lorenzen’s Cases on Conflict of Laws, 99. 
71905, 43S. L. R. 11. 
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implement of a contract with reference thereto, under the usual Cap. I. 
penalties attaching to a decree ad factum prestandum. It will be 
at once seen that this exception is merely apparent. It is really 
in accordance with the principle of effectiveness. In virtue of 
its compulsitors, the forwm domicilii can enforce such decrees as 
regards the persons and property of defenders within its territory. 
There is, however, one important qualification of the exception. 
If the law of the country where the immoveable estate in question 
is situated will not permit or enable the defender to do what the 
forum domicilii would otherwise think it right to ordain him to 
do, it would be useless and unjust for that court to pronounce 
such a decree against him.! 

(2) Penalties imposed by the laws of Foreign Countries.—* The 
Courts of no country execute the penal laws of another.”2 This 
dictum of Chief-Justice Marshall, which is approved in a recent 
judgment of the Privy Council delivered by Lord Watson,? expresses 
a rule which is universally followed. The rule “applies not only 
to prosecutions and sentences for crimes and misdemeanours, but 
to all suits in favour of the State for the recovery of pecuniary 
penalties for any violation of statutes for the protection of its 
revenue or other municipal laws, and to all judgments for such 
penalties.”® So all penalties “recoverable at the instance of the 
State, or of an official duly authorised to prosecute on its behalf, or 
of a member of the public in the character of a common informer, 
are not recoverable. An action by the latter is regarded as an 
actio popularis pursued not in his individual interest but in the 
interest of the whole community.”® But liabilities imposed by 

1Per L. C. Cottenham in Ex parte Pollard, 1840, Mont. & Ch. 239, at 
250. But see Lord Macnaghten in Concha v. Concha, [1892] A. C. 670, at 
675 ; Westlake, Private International Law, 211. See also infra, Chap. X., 
on Real and Possessory Actions, at 138. 

2 Per Marshall, C.J., in The Antelope, 1825, 10 Wheat. R. 66, 123. 

3 Huntington v. Attrill, [1893] A. C. 150. 

4 Story, Conflict of Laws, s. 619 et seg. ; Wharton’s Conflict of Laws, 3rd ed. 
14, 18, and 1648; Dicey, Conflict of Laws, 2nd ed. 207 :—*The Court (ie. 
the English High Court) has no jurisdiction to entertain an action for the 
enforcement either directly or indirectly of a penal law of a foreign country. 

5U. S. Supreme Court, per Gray, J., in Wisconsin v. The Pelican Insur- 
ance Co., 1888, 127 U. S. 265, quoted and approved in Huntington v. Attrill, 


[1893] A. C. 150 ; Attorney-General for Canada v. Schultze, 1901, 9 S. L. T. 4. 
8 Huntington v. Attrill, [1893] A. C. 150, at 157, 8. 
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law for the protection of private rights are not considered as 
penal. 
(3) Matters dealt with by other Independent Judicatories.—The 
civil courts have no right to deal with matters appropriated to 
other independent judicatories—the High Court of Justiciary, the 
Courts of the Church of Scotland, and courts-martial. Each of 
these courts is independent of the civil courts. It may be said, 
to use language spoken with reference specially to the church 
Courts,’ that each of these courts “has its own exclusive field of 
jurisdiction, and within that field is paramount.” Thus, while 
“actual war is raging, acts done by the military authorities are 
not justiciable by the ordinary tribunals.”2 This principle has 
been recently recognised by the Privy Council in cases arising out 
of the South African War, to the effect that the actions of the 
military authorities under a state of martial law cannot be 
challenged before the ordinary civil tribunals. The jurisdiction 
of all the above-mentioned courts flows from the same source 
as that of the civil courts themselves, but should any of these 
courts travel beyond its province, the civil courts intervene and 
give such relief as the circumstances of the case may demand.® 
In the case of the church Courts, the civil court in Scotland will 
give such assistance as they may require in expiscating their juris- 
diction The other courts referred to have compulsitors of their 
own, which render them independent of the aid of the civil court. 
The independent jurisdiction of the courts of the dissenting 
churches has no statutory authority. It is constituted by the 
voluntary association of the members of these bodies, and, just as 
in the case of an arbitration, the authority of the judge flows from 
the agreement of the parties. . 

(4) Matters Removed from the Court's Jurisdiction by Agreement 
of the Parties—Generally speaking, the parties interested in civil 
disputes may refer all questions between them to arbitration, 


1 Per Lord Ivory in Paterson v. The Presbytery of Dunbar, 1861, 28 D. 720; 
Wight v. Presbytery of Dunkeld, 1870, 8 M. 921. 

2 Marais v. G. O. Commanding Lines of Communication, [1902] A. C. 109, 
following Elphinstone v. Bedreechund, 1830, 1 Knapp, P. C. 316. 

3 See Lord Ivory in Lockhart v. The Presbytery of Deer, 1851, 13 D. 1296. 

* Presbytery of Lews v. Fraser, 1874, 1 R. 888. 

5 Russell on Arbitration, 1. 
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and thus oust the jurisdiction of the Court. But not every ques- Cuar. I. 
tion of civil right may be so referred. Actions of status, the 
determination of which may affect unborn individuals, and which 

raise questions of public order, may not be removed from the 
judgment of the civil courts; and, even in matters which may 
properly be referred to arbitration, the Court may intervene 
should the arbiters act corruptly or go beyond the powers com- 
mitted to them. The full discussion of this subject, however, 
belongs more properly to the law of arbitration. 


CHAPTER II 


JURISDICTION IN PERSONAL ACTIONS: 
(1) Resipence—Ratione domicilit 


Residence as a Ground of Jurisdiction—Residence and Domicile—Length of 
Residence required— Nature of Residence necessary —‘‘ Domicile for 
Citation ””—Residence of Married Women—Residence of Minors—May a 
Defender have more than one Residence ?—Companies—Is Jurisdiction 
founded immediately on a Defender’s taking up Residence in Scotland 
animo manendt?—Does Jurisdiction ratione domicilit persist after Resi- 
dence in Scotland ceases ?—Residence a ground of universal Jurisdiction— 
Recognition of Jurisdiction ratione domiciléz by Foreign Courts. ~ 


Residence THE residence of the defender within the territory is one of the 
as @ 


ground most general grounds of jurisdiction in personal actions recog- 

a aoe nised by jurists, and it is so recognised in Scots law. Civil juris- 
diction, says Erskine? in the well-known passage formerly quoted, 
is founded if the defender “reside within the judge’s territory.” 
In this case, he says, jurisdiction is said to be founded ratione 
domicilii. That jurisdiction should be founded on this ground 
is clearly consistent with the principle of effectiveness. “Every- 
one, so long as he is personally present in any State, is subject to 
the sovereignty of that State in so far as relates to his person.” ® 
According to the earlier law of Scotland, all decrees in personam 
might be enforced by attachment of the debtor’s person. Some 
such decrees may still be so enforced, and the power of the State 
so to affect persons resident within its territory, and so to compel 
obedience to its judges’ decrees, is the fundamental justification of 
jurisdiction ratione domicilic. 

Residence It, has, however, to be carefully kept in view that the term 

and domi- ws ‘ ae ee : ° 

cile. “domicile” or “forensic domicile,” as used by all jurists in this 
connection, means merely residence, permanent or temporary, 
and is not to be confused with “domicile” in the sense of 


1 Huber, v. 1, s. 49, 50; Story, Conflict of Laws, s. 537. 

2 Inst. i. 2, 16. 

3 Bar, Private International Law (Gillespie’s tr.), 912. 
26 


RATIONE DOMICILII 27 


permanent home—the “domicile of succession” as it is some- Cuap. IL. 
times called Jurisdiction ratione domicilii does not depend on 
the defender’s permanent settlement, or even on his possession 
of a house of his own within the territory. It is the defender’s 
personal presence or residence within the territory for the neces- 
sary period that is the important element.2. “Any other rule,” 
says Lord President Inglis,? “would lead to the most inconvenient 
and absurd results; for if it were necessary in every case to fix 
where is the domicile of the defender, by which his succession, 
status, and personal rights and privileges will fall to be regulated, 
before ordinary civil jurisdiction can be exercised over him, it is 
obvious that one might live for years in a country, and carry on 
the most extensive business without being subject to the ordinary 
civil tribunals.” It is true that domicile in the strict sense may 
be of importance in judging of the character of a residence or in 
questions of continuity of residence, but it is the residence itself 
and not domicile, in the proper modern sense of that term, that 
determines the jurisdiction. Indeed, domicile in the strict sense 
does not, of itself, found jurisdiction in personal actions. “It would 
not, I apprehend,” says Lord Kyllachy,’ “be possible to sue, say for 
debt, in the Scots Courts, and to cite edictally, a Scotsman who had 
resided abroad for many years, supporting the jurisdiction upon the 
ground merely that having been born in Scotland he had not yet 
lost his domicile of origin.” It is accordingly somewhat confusing 
to find in some cases, in which the question really was whether 
jurisdiction existed by reason of residence, more or less unneces- 
sary inquiries as to the permanent domicile of the defender. 
Whether such domicile, coupled with the personal citation of 
the defender within the territory, is sufficient to found jurisdic- 


1 Ringer v. Churchill, 1840, 2 D. 307, per Lord Fullerton ; Joel v. Gill, 
1859, 21 D. 929. Cf Dicey, Conflict of Laws, 2nd ed. 100, and Gillis v. Gillis 
1874, I. R. 8 Eq. 597. 

? Lord Kinloch in Johnston v. Strachan, 1861, 23 D. 758. 

3 Then L. J.-C. in Joel v. Gall, 1859, 21 D. 929. 

* Lord Kyllachy in Buchan v. Grimaldi, 1905, 7 F. 917. See also the same 
judge in Tasker v. Grieve, 1905, 8 F. 45, at 51. Of Lord Dundas in Love v. 
Love, 1907, 8. C. 728. . 

5 In Buchan v. Grimaldi, cit. sup. Gf. opinion of Lord Chancellor Halsbury 
in Orr Ewing’s Trs. v. Orr Ewing, 1885, 13 R. (H. L.), at 5. 

8 E.g. Prescott v. Graham, 1883 (O. H.), 20 S. L. R. 573, and Buchan v. 
Grimaldi, 1905, 7 F. 917. 
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Cuar, II. tion in personal actions is a somewhat difficult question, which 
will be subsequently discussed. 

Length of “The general principle,” says Lord President Inglis,! “then being 

required. that residence within the judge’s territory gives the judge jurisdic- 
tion over the person, and this principle being juris gentiwm, it is for 
each country to determine, as matter of practice, what it will account 
to be sufficient residence to form a domicile for jurisdiction. In our 
own system of jurisprudence, to prevent disputes, constant practice 
has fixed that a residence of forty days is sufficient—not mere pres- 
ence within the territory, travelling about and never fixed in any 
one place,—but continuous residence in one locality for forty days. 
According to the principles of Scots Law, therefore, one who has 
so resided constantly at one place within Scotland for forty days 
is subject to the jurisdiction of the Scots Courts ratione domicilit. 
In requiring residence for forty days, the law of Scotland is more 
scrupulous in the way of extending its jurisdiction over foreigners 
within the country than some other systems of jurisprudence.”? It 
is not necessary in every case, however, that the forty days’ resi- 
dence should be absolutely continuous. In Ritchie v. Fraser? a 
native of Scotland, domiciled in America, who had come to Scot- 
land on a business visit on May 7, after residing a day or two 
at a hotel, took up his residence as a guest in the house of a 
business friend till July 7, when he returned to America. 
During this period he was twice out of Scotland, once for three 
days in Ireland and again for five days in London, He was 
personally cited on July 4. The Court held him subject to 
the jurisdiction, and, while there were considerations in the 
case other than mere residence that weighed with the Court, 
Lord President M‘Neill said: “I do not know that it is any- 
where laid down that forty days’ continuous residence is necessary. 
If it were, then a native Scotsman who returns home permanently, 


1 Joel v. Gill, 1859, 21 D. 929, at 989 ; Erskine, Inst. i. 2, 16; Kames, Law 
Tracts, 2nd ed. 233. The “forty days’ rule” was recognised in a multiplicity 
of cases prior to Joel v. Gill. It is necessary to refer only to such cases as 
Ringer v. Churchill, 1840, 2 D. 307, and Forrester v. Forrester, 1844, 6 D. 1358. 

2 In England personal service of the writ within the territory of itself gives 
jurisdiction in personal actions, subject to the provisions of the Rules of the 
Supreme Court, and the power of the Court to stay actions—Westlake, Private 
International Law, 229; Dicey, Conflict of Laws, 2nd ed. 217. 

31852, 15 D. 205. 
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but goes to London on business every month for a day or two, would Cuav. II. 
never acquire a domicile here, so as to create jurisdiction, not having 
resided for forty days continuously during any portion of that 
period.” So, in a more recent case in the Outer House} Lord 
Lee held that the Court had jurisdiction over a native of Scot- 
land settled in business in Singapore, who had returned home 
for a temporary purpose, and resided in his father’s house from 
July 27 to November 7, when he was personally cited, 
although the continuity of his residence had been broken by 
short visits to friends and by an absence in England from October 
11 to 25. Pytting aside the matter of citation, as not affect- 
ing the jurisdiction, it may be said that these cases establish, in 
the case of a Scotsman returned from abroad, that temporary 
absences from Scotland, which do not affect the substantially 
continuous character of the residence, will not prevent juris- 
diction being sustained if the defender has resided for forty 
days in all in the country. There seems to be no reason why 
the same rule should not apply to the case of a foreigner ;? but 
it must be kept in view that in all cases it is a question of cir- 
cumstances—in many cases a very difficult question—whether 
there has been sufficiently continuous residence, If, for example, 
a foreigner, or a native Scot whose permanent home is furth of 
Scotland, resides in Scotland, say on business, for a few days every 
month, it is certain that though the sum of such residences might 
soon amount to more than forty days, jurisdiction could not be 
thereby founded against him. There must be in every case 
substantially continuous residence in Scotland for forty days, 
and such residence, so far as length of time is concerned, will 
be a sufficient foundation for jurisdiction against both native 
Scots and foreigners. 

Erskine’s statement with reference to the nature of the Nature of 
residence required, viz.: “A domicile is the dwelling-place seo 
which a man chooses for a fixed abode to himself and his 
family; a pleasure house, therefore, to which he goes only by 
starts is not a domicile—and far less a friend’s house or an 


1 Prescott v. Graham, 1883 (O. H.), 20 S. L. R. 578. 
? See Lord Ivory in Ritchie v. Fraser, 1852, 15 D. 205, at. 210. 
3 See Lord President M‘Neill in Ritchie v. Fraser, 15 D. 205, at 208. 
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““ Domi- 
cile for 
citation.” 
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inn,”? while probably correct in the case of a defender having 
a permanent family residence within Scotland, and as pointing 
out the proper residence at which such a defender ought to be 
cited, has not been followed in the case of a party not having 
such permanent residence? In the ordinary case, a defender 
who is subject to the jurisdiction of the Court ratione domicilti 
has a permanent dwelling-place in Scotland, but this circum- 
stance, while strongly indicative of residence, is not essential 
to the constitution of jurisdiction on that ground. The resi- 
dence necessary to subject a party to the jurisdiction of the 
Court ratione domicilii may be residence apart from his family, 
or in an inn,‘ or in lodgings,® or in a relative’s® or a friend’s? 
house, but it has been laid down that the residence must be 
substantially in one locality.8 According to this view of the 
subject, a foreigner or other person having his permanent resi- 
dence abroad, who makes a six weeks’ tour through Scotland, 
would not be subject at the end of his holiday to the juris- 
diction of the Court ratione domiciliz. At the same time, if the 
ratio of this jurisdiction be the power of the state to affect the 
persons of all who are within its borders, or (as may also be sug- 
gested) the temporary allegiance which all persons within the 
borders of a state owe to that state in return for the protection 
which its laws afford them,® it is not easy to see why the resi- 
dence necessary should be wholly or even substantially at one 
place within the territory. There would be no difficulty in 
explicating the jurisdiction by means of personal citation.! 
Frequently the term “domicile for citation” is used as 
equivalent to the residence necessary to found jurisdiction 


1 Inst. i. 2, 16. 

2 L. P. Inglis, in Joel v. Gill, 1859, 21 D. 929, at 939, remarks that Erskine’s 
definition of the residence necessary is “somewhat too strict.” 

3 Erskine, Inst. i. 2, 16, note 20. 

4 Paterson v. Fermour, 1672, M. 3724 ; Erskine, loc. cit., note 19. 

5 Calder v. Wood, Jan. 19, 1798, F. C. ; M. 2250. 

6 Prescott v. Graham, 1883 (O. H.) 20 8. L. R. 573. 

7 Ritchie v. Fraser, 1852, 15 D. 205. 

8 Joel v. Gull, 1859, 21 D. 929. 

° Of. Westlake, Private International Law, 4th ed. 229. 

10 The case of itinerants who have no fixed place of residence either in 
Scotland or elsewhere will be considered later, Chap. IV. 
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ratione domicilii but this use of the term is entirely mis- Cuap. IT. 
leading. It obscures the essential distinction between jurisdic- 
tion and citation,? and it has given rise to numerous erroneous 
opinions, such as that of Lord Cunninghame in Finger v. 
Churchill} where he says “it would be more correct to say, 
_ that forty days’ residence constitutes a domicile of citation 
only, but not necessarily of jurisdiction,” and that of Lord 
Kinloch in Joe v. Gulls where he says that “the primary 
effect of a forty days’ residence is to give a domicile, not for 
jurisdiction but for citation—that is to say, to fix a place at 
which, in default of personal apprehension, a citation may be 
well left, jurisdiction being otherwise constituted.” The only 
proper use of the term “domicile for citation” is when it is 
employed as equivalent to the place in Scotland where a 
citation may be competently left for a person who is admittedly 
subject to the jurisdiction. 

In the case of permanent domicile a wife’s domicile is held Residence 
to be the same as that of her husband,® whatever her actual slo 
residence may be. To use Stair’s words,’ her “abode and 
domicil followeth his.” But this rule does not apply to for- 
ensic domicile.® Though a husband resides over forty days in 
Scotland and thus becomes subject to the jurisdiction of the 
Scots Courts, his residence will not, of itself, render his wife 
amenable to the jurisdiction. Her own personal residence is 
necessary.? So, also, it is thought that a married woman may, 


1 B.g. Mackay, Court of Session Practice, i. 167 ; and Steel v. Lindsay, 1881, 
9 R. 160. 

2 See L. J.-C. Inglis in Joel v. Gill, 21 D. 929. See post, Chap. III. p. 45. 

3 1840, 2 D. 307, at 327. 

4 1859, 21 D. 929. 

5 For examples of the proper use of the term, see the opinions of Lord 
Jeffrey in Brown v. Blaikie, 1849, 11 D. 474, at 482, and of Lord President 
Dunedin in Morrison v. Vallance’s Exrs., 1907, 8. C. 999, at 1003. Of. the 
Citation Amendment (Scotland) Act, 1882 (45 & 46 Vict. c. 77), which Sa 
(sec. 3) of a person’s “legal domicile or proper place of citation.” 

6 Warrender v. Warrender, 1835, 2 S. & M‘L. 154; Dicey, Conflict of 
Laws, 2nd ed. 132, and authorities cited. - 

7 Inst. i. 4, 9. 

8 Ringer v. Churchill, 1840, 2 D. 307. 

os Suppose that a man comes down from town in the shooting season and 
spends six weeks in the Highlands of Scotland, leaving his wife and family at 
his home in London, would it not be strange if an action could be raised here 
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Cuap. II. independently of her husband, and by reason of her own resi- 
dence in Scotland apart from him, become herself subject to 
the jurisdiction of the Scots Courts ratione domicilit, 

Residence A minor may become subject to the jurisdiction by reason 

of minors. 5¢ hig own residence within the territory. The dictum of Lord 
Moncreiff in Clarke v. Newmarch? that “a student does not 
acquire a new domicile by residence at a university” refers to 
domicile in the strict sense. In one case® it was held that a 
minor defender, not forisfamiliated, a student at Glasgow 
University, who at the date of service of the action against 
him had been resident for forty days in Glasgow, supported 
by his father and living in lodgings paid for by him, was still 
subject to the jurisdiction of the Sheriff of Renfrew, within 
which county his father’s home was. But it was ‘indicated 
that the judgment was not incompatible with there being also 
jurisdiction against him in the sheriffdom of Lanark on account 
of his residence in Glasgow.* 

‘Mayade- The case last cited illustrates the proposition that a defender 

pee ies may have two or more places of residence in respect of which 

par ieee jurisdiction ratione domicilii may be founded against him. So 
in Spottiswood v. Morison® it was held that a person who had 
resided in both East and Mid-Lothian was subject to the 
jurisdiction of the Sheriff of each county by reason of resi- 
dence. It was observed that parties in such a position, “if 
forty days were required, might shift both jurisdictions, and 
be convenable in neither, seeing they will scarcely be forty 
days together in any of the two; therefore the Lords in such 
a case thought them liable to both.” 


against the lady in these circumstances, alleging perhaps that she had spoken 
defamatory words against her next-door neighbour in Piccadilly and must 
answer in this Court in respect of her husband’s temporary residence here as 
asportsman. I cannot imagine that our jurisdiction could possibly be sus- 
tained in such a case.”—Lord Jeffrey in Ringer v. Churchill, 1840, 2 D. 307, 
at 320. : 

1 Scoffier v. Read, 1783, M. 8936. 

2 1833, 12 S. 255. 

3 Steel v. Lindsay, 1881, 9 R. 160 ; cf. Mowbray v. Bruce, 15 8. L. Rev. 283. 

4 Per Lord Craighill, at 164. 

5 Kames, Law Tracts, 2nd. ed. 233 ; Erskine, Inst. i. 2, 16. 

61701, M. 4790; cf. Irvine v. Deuchar, 1707, M. 3703. 


RATIONE DOMICILIT 33 


If a foreign company has a place of business and carries on Cuap. II. 
business in Scotland it is subject to the jurisdiction of the Scots Com- 
Courts ratione domictlii: “For where is the domicile of a com- i 
pany? It is the place where the company carry on business.” 2 
If a company has ten or twelve offices or places of business in ten 
or twelve different places, it only to that extent multiplies its 
domiciles2 But if a foreign company carries on business not by 
itself, but merely through an agent, and without an actual place of 
business of its own in this country, that will not be sufficient 
to give the Court jurisdiction* Notwithstanding the terms of 
secs. 62 and 116 of the Companies (Consolidation) Act, 1908, it 
would seem clear that limited companies having their registered 
offices out of Scotland may still be subject to the jurisdiction of 
the Scots Courts, if they have an office or place of business in 
Seotland.® 

In a note in his edition of Erskine’s Institutes,’ Mr. Nicolson Is juris- 
states that “the forty days’ rule will not prevent a man’s $ction, 
acquiring a domicile for citation in a much shorter time if he Bee ae 
takes up his abode in a place animo remanendi ;” and it has been defender’s 
said, with reference to jurisdiction in the Sheriff Court, that ere UE 
“shorter residence than forty days will be sufficient to found an Boot; 
jurisdiction if the defender comes to the county animo remanendi oe bs 
—for instance if he takes up his house in it. In such a case : 
the jurisdiction begins with the residing.””’ But the latter state- 


7 


1 Reid & M‘Call v. Douglas, June 11, 1814, F.C. ; Bishop v. Mersey and 
Clyde Navigation Co., 1830, 8 S. 558; St. Patrick Assurance Co. v. Brebner, 
1829, 8 8.51; Laidlaw v. Provident Plate Glass Insurance Co., Lid., 1890, 17 R. 
544; Fraser v. British Workmen’s Insurance Co., 1898, 14 S. L. Rev. 148; 
Williams v. Royal College of Veterinary Surgeons, 1897 (O. H.), 5 8S. L. T. 208. 

2Per L. P. M‘Neill in Aberdeen Rly. Co. v. Ferrier, 1854, 16 D. 422; 
ef. Young v. Livingston, 1860, 22 D. 983; Harris and Others v. Gillespie, 
Cathcart & Fraser, 1875, 2 R. 1003 ; and as to nature of the “place of business ”” 
necessary, Hughes v. Stewart, 1907, 8. C. 791. 

3 As to trade unions, see M‘Kendrick v. National Union of Dock Labourers, 
1911, 8. C. 83. 

4 Laidlaw v. Provident Plate Glass Insurance Co., Ltd., 1890, 17 R. 544 

5 Pearson v. Maxim-Weston Electric Co., Lid., 1887,5 8. L. Rev. 3. But cf. 
Balleni v. Waterbury Watch (Sales) Co., Ltd., 1889, 5 S. L. Rev. 381. 

6 Vol. i. p. 35, referring to Irvine, 1707, M. 3703. 

7 Dove Wilson, Sheriff Court Practice, 4th ed. 66, referring to Home v. Eccles, 
1725, M. 3704 ; Wallace, Sheriff Court Practice, 29. See also Mowbray v. Bruce, 

1899, 15 S. L. Rev. 283, and authorities there quoted. - 5 
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Cuap. Il. ment appears to be correct only if the defender prior to taking 
up the residence in question was already subject to the 
jurisdiction of the Scots Courts by reason of his residence 
in another sheriffdom, and there is no sufficient authority 
for the general proposition that any person, say a foreigner 
who has had no previous connection with Scotland, will become 
subject to the ordinary civil jurisdiction of the Courts ratione 
domicilia immediately on beginning a residence in Scotland 
which he intends to be permanent. On the other hand, the 
definite statements of the “forty days’ rule” in Joel v. Gill} and 
other cases are inconsistent with this view.2 No doubt it seems 
somewhat anomalous that this should be so while, at the same time, 
a person may, immediately on taking up residence in Scotland, 
acquire a domicile of succession if his residence is coupled with 
an animus manendi. But, as has been already pointed out, 
“residence ” as a ground of ordinary civil jurisdiction is entirely 
distinct from permanent domicile. Permanent domicile will not 
of itself found jurisdiction ratione domicilit® 


Dees The question whether jurisdiction founded on a defender’s 
ULr1isdai1c- ° on . . < ° . 
piel residence in Scotland ceases with the residence on which it is 
ratione 


Tommi; founded has given rise to considerable discussion and difficulty.3A 

persist This difficulty has been caused mainly by confusion between 

after p sce 

residence “residence” and “domicile” on the one hand, and between 

ren “citation” and “jurisdiction” on the other. In the discussion 

ceases? of the subject it must always be kept clearly in view that, as has 
been already explained,’ jurisdiction ratione domicilii is founded 
on mere residence. Domicile in the strict sense forms no element 
in its constitution. Neither is citation, or the formal intimation 
of an action to a defender, any element in the foundation of the 
Court’s jurisdiction, except in the special sense indicated by Lord 
Justice-Clerk Inglis in one of the passages in his judgment in 
Joel v. Gill, which has been already quoted. “Citation supposes 


11859, 21 D. 929. 

? Of course a defender who “takes up house” (¢.¢. either rents or buys 
a house for his personal occupation) would immediately become subject to 
the jurisdiction, apart altogether from residence, by reason of his becoming 
a possessor of heritable property within the territory. See post, Chap. V. 

3 Buchan. v. Grimaldi, 1905, 7 F. 917. 

* Ante, p. 26; Lord Justice-Clerk Inglis in Joel v. Gill, 21 D. 929, at p. 939. 
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jurisdiction constituted antecedently.”! These distinctions are Cuap. IL. 
of vital importance, and must be kept to the forefront in any 
consideration of the question. 

It has undoubtedly been stated by various writers,? mainly 
on the authority of Calder v. Wood® that, to use the words of 
Mr. Mackay,‘ the Court has jurisdiction over persons who, having 
resided within Scotland for forty days prior to the action, have 
not since been absent for more than forty days. But Calder v. 
Wood is no authority for any such statement. It was a case not of 
jurisdiction but of citation.® The defender had resided for more 
than forty days in lodgings or in his father’s house near Glasgow, 
and had become subject to the jurisdiction of the Court in virtue 
of that residence. He left Glasgow with the intention of going 
to England, but before he had actually left Scotland, and while 
he was temporarily resident in Edinburgh, a summons was served 
on him at the lodgings he had occupied in Glasgow. The only 
question raised in the case was whether this citation was suffi- 
cient, and the Court held that it was. It is obvious that, inasmuch 
as the defender was actually resident in Scotland and had been so 
resident for more than forty days at the time when the summons 
was served, no question of jurisdiction did or could arise. 

It seems that the correct answer to the question is given by 
Lord Kinloch in Johnston v. Strachan$ where, dealing with 
jurisdiction ratione domicilii, and after pointing out that such 
jurisdiction depends merely on residence or personal presence, his 
Lordship goes on to say: “It seems to the Lord Ordinary, to 
follow from the principle on which the jurisdiction is in such a 


1 Per Lord Kinloch in Johnston v. Strachan, 1861, 23 D. 758, at p. 764. See 
Chap. III. p. 46. It is curious to note that the confusion in Lord Kinloch’s 
opinion in Joel v. Gill between “jurisdiction” and “citation,” which was 
commented on by the Lord Justice-Clerk in that case, is entirely absent 
from his judgment in the subsequent case of Johnston v. Strachan. He there 
states the distinction most plainly. 

2 H.g. Mackay, Practice of the Court of Session, i. 166; Manual, 54; Dove 
Wilson, Sheriff Court Practice, 67 ; Erskine’s Prin., ed. Rankine, i. 2,9; contra, 
. Shand’s Practice, 238-9. ; 

8 Jan. 19, 1798, F. C.; M. 2250. 

4 Practice of the Court of Session, i. 166. 

5 Lord Kyllachy in Buchan v. Grimaldi, 1905, 7 F. 917; Lord Kinloch in 
Johnston v. Strachan, 1861, 23 D. 758, at p. 763. ; 

6 23 D. 758, at p. 762. - 
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Cuap II. case founded, that the cessation of personal presence, by departure 
from the realm, before judicial proceedings are raised, at once puts 
an end to the jurisdiction.” In accordance with this view it was 
held by Lord Lee, in Pickering v. Aitken} that the jurisdiction 
of the Scots Courts against a Scotsman settled in New Zealand, 
who had returned to Scotland and had been resident in Edin- 
burgh for four months, was lost immediately he left Scotland and 
returned to New Zealand. 

The first judicial departure from the principle thus stated by 
Lord Kinloch occurred in the case of The International Exhibition 
of 1890 v. Bapty.2 There Lord Stormonth-Darling (Ordinary), 
mistakenly considering that Calder v. Wood? established that 
“jurisdiction survives the actual termination of the residence,” 
and following the authority of the writers above cited, held that 
the jurisdiction of the Court against a foreigner ratione domicilit 
persisted for forty days after he had left Scotland In the Inner 
House, however, jurisdiction was sustained on a different ground, 
and the Lord Ordinary’s opinion was merely questioned. 

The matter came up again in Corstorphine v. Kasten® That, 
again, was a case of citation, the question being whether a 
foreigner against whom jurisdiction had admittedly been well 
founded by arrestment, and who had left Scotland after a tem- 
porary residence, was properly cited at the dwelling-house he had 
occupied during his residence, or whether, in such circumstances, 
the citation should have been edictal. No proper question of 
jurisdiction was raised or decided in the case, but in the course 
of his judgment Lord President Robertson took occasion to 
express his disapproval of the views stated by Lord Stormonth- 
Darling in Bapty’s case. 

Following on Corstorphine v. Kasten, it was decided in the 
Outer House that jurisdiction ratione domicilii against a foreigner,® 
and against a native Scot who had apparently acquired an American 


11883, (O. H.) 208. L. R. 574. 21891, 18 R. 843. 

3 Jan. 19, 1798, F. C. ; M. 2250. 

4 Lord Stormonth-Darling founded also on a passage in the judgment. 
of Lord Justice-Clerk Inglis in Joel v. Gill, 21 D. 929, but the passage in 
question relates to citation merely. 

5 1898, 1 F. 287. 

6 Watt v. Watt and Another, per Lord Low, 1902, 9 S. L. T. 400. 
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domicile, was lost immediately on the cessation of the residence Cuar. II. 
on which the jurisdiction had been founded. 

As regards foreigners, however, the question was more authori- 
tatively settledin Buchan v. Grimaldi? In that case the defender 
was an Englishman who had resided for a considerable time in 
Scotland, but who had given up his residence and returned to 
England fourteen days before the summons against him was 
served. It was expressly pleaded for the pursuer that jurisdiction 
against the defender constituted by his residence in Scotland lasted 
for forty days after he left the country, but the Court unanimously 
rejected that view, and held that the jurisdiction against him 
ceased immediately on his return to England. Lord Stormonth- 
Darling, who was a member of the Court, gave up the opinion to - 
the contrary which he had put forward in Bapty’s case; but he 
pointed out that that case and also the case of Corstorphine 
had reference to foreigners, and that nothing that was said or 
decided in either of them could “affect the case of a man whose 
usual place of abode is in Scotland.” 

The express decision in Buchan v. Grimaldi thus left in 
doubt the question whether the rule laid down in it applied only 
to “foreigners”; but it is submitted that there is no foundation 
in principle for any such restriction. In the Outer House the 
question in Buchan v. Grimaldi was confused by an elaborate proof 
and discussion as to whether the defender’s “domicile of succes- 
sion” was Scots or English. It was held that he was a domiciled 
Englishman. But, in the Inner House, Lord Kyllachy clearly 
stated that, while he agreed on the facts established at the proof 
that the defender’s domicile of succession must be regarded as 
English, that circumstance had no real bearing on the issue. 
“Residence,” his Lordship pointed out, and not “domicile” was 
what determined the jurisdiction. The inference from his Lord- 
ship’s opinion appears to be that jurisdiction constituted by resi- 
dence, whether the residence be that of a domiciled Scot or that 
of a person with a foreign domicile, is terminated whenever the 
residence itself terminates. Of course this does not touch the 
case of a person whose usual abode is in Scotland, and who, 


1 Colley v. Cameron, per Lord Kincairney, 1902, 9S. L. T. 462. 
2 1905, 7 F. 917. 
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Cuar. II. while personally leaving the country for a temporary purpose, 
retains a home in Scotland. The temporary absence of such 
a person from the country would not affect in the least the 
jurisdiction of the Court against him ratione domicilii. But if a 
Scotsman gives up his Scots residence absolutely and leaves the 
country, it is thought that his renunciation of residence in Scot- 
land necessarily involves the loss of jurisdiction founded on 
residence. The true ground of jurisdiction ratione domicilii is 
the power of the State to affect the defender’s person, and it 
seems clear that any attempt to exercise jurisdiction ratione 
domicilii against a non-resident person must fail on the ground 
of non-effectiveness. It is suggested, in short, that the rule 
stated, by Lord Kinloch in Johnston v. Strachan is of universal 
application, and that there is no principle on which the restriction 
of the rule to the case of foreigners can be justified. 

If these views be correct, doubt must be expressed as to the 
soundness of the judgment in the next case on the subject—an 
Outer House judgment of Lord Guthrie? In that case the 
defender was born in Scotland, the son of a domiciled Scot. Till 
January 14, 1907, he had resided in Scotland with his parents. 
On that date he left Scotland for England to join a regiment— 
the Royal Scots—in which he had enlisted, thereby subjecting 
himself to the ordinary military obligations as to service at home 
or abroad. A summons in a personal action was served on him 
at his father’s house the day after he left Scotland. The defender 
had clearly given up his residence in Scotland, and, as Lord 
Guthrie put it, the question would have been the same whether 
the summons had been served thirty-nine days instead of one 


1 The views here expressed seem to be in accordance with the principles 
laid down in the Privy Council and in the English Courts in cases where the 
jurisdiction of the Courts of other countries founded on a defender’s presence 
or residence has been dealt with. In Sirdar Gurdyal Singh v. Rajah of Farid- 
‘kote, [1894] A. C. 670, Lord Selborne said : “Territorial jurisdiction attaches 
(with special exceptions) upon all persons either permanently or temporarily 
resident within the territory while they are within it, but it does not follow 
them after they have withdrawn from it, and when they are living in another 
independent country.” Cf. Lord Russell of Killowen in Carrick v. Hancock, 
1895, 12 T. L. R. 59 ; Rousillon v. Rousillon, 1880, 14 Ch. D. 351; and Piggott’s 
Foreign Judgments, 3rd ed. 240. 

2 Walter v. Campbell, 1907, (O. H.) 15 8. L. T. 412. 
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day after he left for England. Lord Guthrie sustained the juris- Cuar. IL 
diction. His Lordship’s judgment appears to be founded mainly 
on the circumstance that the defender was a domiciled Scot, 
and on the view that it is implied in sec. 53 of the Judicature 
Act of 18251! that “a domiciled Scotsman who has left Scotland, 
retaining his Scots domicile, can be subjected to the jurisdiction 
of the Scots Courts by citing him at his last known residence in 
Scotland within forty days of his leaving Scotland, provided he 
retains his Scots domicile at the time of citation.” We suggest 
that these grounds of judgment involve the mistake of suppos- 
ing that domicile in the strict sense founds jurisdiction ratione 
domicilii, and that statutory provisions as to the formal methods 
of citing an absent defender can, of themselves, create jurisdiction 
against such a defender. There are, of course, certain undoubted 
grounds of jurisdiction ? against persons who are personally absent 
from Scotland, or who, having no residence in Scotland, are pre- 
sumed to be absent from Scotland; and the only purpose and effect 
of sec. 53 of the Judicature Act? are to prescribe the formal 
requisites of citation in actions against such persons. Regulations 
with reference to citation no doubt imply that there is jurisdic- 
tion on some ground against the parties to be cited, but jurisdic- 
tion ratione domicilit, jurisdiction founded on Scots residence, can 
never be established by statutes whose only effect is to regulate 
the citation of persons who have no such residence. On such 
considerations it is thought that the decision in Walter v. Camp- 

16 Geo. Iv. c. 120, s. 583—“That where a person not having a dwelling- 
place in Scotland occupied by his family or servants shall have left his usual 
place of residence and have been therefrom absent during the space of forty 
days without having left notice where he is to be found within Scotland, he 
shall be held to be absent from Scotland, and be charged or cited according 
to the forms herein prescribed accordingly.” 

2 Hg. the defender’s ownership of Scots heritage, or the arrestment of 
moveables in Scotland belonging to him. Cf. Lord Kinloch in Johnston v. 
Strachan, 1861, 23 D. 758, at p. 763. 

3 Or, it may be said, the corresponding provisions of the Act of Sederunt 
of December 14, 1805. As to the precise effect of these statutory provisions 
as to citation when there is doubt whether a person, who has given up his 
last known place of residence in Scotland, is actually in Scotland or not, see 
Brown v. Blaikie, 1849, 11 D. 474, per Lord Jeffrey, at p. 482; Cribbes v. Ross, 
1851, 13 D. 1369, per Lord Rutherford, at p. 1870; Corstorphine v. Kasten, 


1898, 1 F. 287; and Morrison v. Vallance’s Ears., 1907, 8. C., 999. The topic 
is, however, foreign to the subject of jurisdiction. 


40 JURISDICTION IN PERSONAL ACTIONS 


Cuap. II. bell cannot be regarded as satisfactory, and that jurisdiction ratione 
domicilit against the defender in that case was lost immediately 
he left Scotland.! 

Resi- Jurisdiction ratione domicilii is, like the possession of Scots 

beet of heritage, a universal jurisdiction. Personal actions of every sort 

ie may be raised against a defender who has been resident in Scot- 
diction. land for the necessary period. 

Recogni- Residence is, as has been indicated, one of the most generally 

tion of 6 ie ae se le A - 

jurisdic. recognised grounds of jurisdiction in personal actions. As Lord 

ton ie Selborne said, in delivering the judgment of the Privy Council in 

domicilit a case which we have frequently cited,? “Territorial jurisdiction 


One attaches (with special exceptions®) upon all persons either per- 
manently or temporarily resident within the territory while they 
are within it.” The English Courts hold that they have jurisdic- 
tion i personam against any person present in England at the 
time of service of the writ on him,‘ however brief his residence 
in England may have been. As regards the jurisdiction of the 
courts of other countries, the English Courts have frequently held 
that a foreign court has jurisdiction in personal actions when the 
defender was resident within its territory at the commencement 
of the proceedings against him; and in one action® for the 
enforcement of a foreign judgment obtained in Sweden, it was 
held by Lord Russell of Killowen that the Swedish Courts had 
jurisdiction in a personal action against an Englishman who was 
served with the action while on a transitory visit to Sweden. 
His Lordship held that the question of the length of time the 
defendant was actually in Sweden was immaterial. It is thus 
clear that the jurisdiction ratione domicilii claimed by the Scots 
Courts would receive ample recognition in England, but it would 


1 The views indicated in the text appear to be supported by two interesting 
Sheriff Court cases—Haining v. Bell, 1904, 21 S. L. Rev. 83 (Sheriff Fleming) ; 
and Callander v. Pollock, 1905, 22 8. L. Rev. 171 (Sheriff Guthrie). 

2 Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] A. C. 670, at p. 683. 

3 Such as those mentioned ante, pp. 14 et seg. 

* Dicey, Conflict of Laws, 217. 

5 Schibsby v. Westenholtz, 1870, L. R. 6 Q. B. 155; Rousillon v. Rousillon, 
1880, 14 Ch. D. 351; Emanuel v. Symon, [1908] 1 K. B. 302. 

° Carrick v. Hancock, 1895, 12 T. L. R. 59. As to this case, and the 
general question of jurisdiction founded on temporary presence in a country, 
see Piggott, Foreign Judgments, 3rd ed. 236. 
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seem, on the authorities cited previously, that the English Courts Cuap. II. 
would decline to recognise any jurisdiction claimed by the Scots 

Courts on the ground of residence in cases where the residence 

had ceased before service of the summons. 

The view of the American Courts is that a right of sovereignty 
extends over all persons and things, not excepted by some special 
privilege, that are within the territory of the State, and that 
an alien friend, however transient his presence in a State may 
be, is entitled to temporary protection, and owes in return 
a temporary allegiance. They recognise, accordingly, that mere 
temporary presence within a territory is sufficient of itself, and 
however short it may have been, to found jurisdiction in personal 
actions.? 

1 Ante, p. 38 n. 

2 Story, Conflict of Laws, secs. 18, 22, 541; Carlisle v. United States, 1872, 16 
Wall. (U. 8.) 147, 154; 21 L. Ed. 426; Fisher v. Frelding (Supreme Court of 


Errors of Connecticut, 1895), 67 Conn. 91; 34 Atl. 714; 32 L. R. A. 236; 
52 Am. St. Rep. 270. See Lorenzen’s Cases on Conflict of Laws, 117. 
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(2) JURISDICTION FOUNDED ON THE DEFENDER’S PRESENCE WITHIN 
THE TERRITORY, COMBINED WITH THE CAUSE OF ACTION ARISING 
THERE—JURISDICTION ratione ret geste 


The General Rule—Ratio of the Rule—The forwm ret geste is an optional 
forum—The Case of Representatives—Form of the Citation within the 
Territory—Citation and Jurisdiction—Some Possible Questions—Juris- 
diction ratione contractés—The Place of the Contract and how Contracts 
may be Founded on—Jurisdiction ratione delicti—Miscellaneous Examples 
of Jurisdiction ratione ret geste — Recognition of Jurisdiction ratione 
ret geste in Foreign Courts—Jurisdiction Claimed by English Courts over 
Absent Parties to a Contract to be Executed in England. 


Iv is a well-settled principle that the Court has jurisdiction 
when the cause of action arises within the territory and the 
defender is found and duly cited within the territory. The 
jurisdiction thus founded is known as jurisdiction ratione rei 
geste ; the forum in which it may be pleaded is referred to as 
the forwm rei geste. This is the principle on which is based— 
(1) jurisdiction ratione contractds ; (2) jurisdiction ratione delicti ; 
and (3) jurisdiction in the miscellaneous cases dealt with as a 
separate class by Lord Mackenzie in Ringer v. Churchill? The 
general rule has been thus indicated by Lord President Inglis,?— 
“The Court have no wish to dispute that the rule, which admits 

1“Sequitur causa fori tertia, quam rem gestam esse diximus, eamque vel 
e contractu, vel ex delicto admisso . . . Sub contractibus etiam negotia, de 
quibus quasi contrahitur, ut est negotiorum gestio, administratio tutelz, — 
indebiti solutio, comprehendi non est dubium.”—Huber, v. 1, s. 53. “Vis 
illa compellendi partes ad equum jus, imprimis est in loco domicilii, est etiam 
in loco rei site ; et rei geste, si reus illic haberi possit ; alias secus.”--Huber, 
v. 1,8. 38. 

2 1840, 2 D. 307. See per L. J.-C. Inglis, in Pirie v. Warden, 1867, 5 M. 
497. As to whether these cases can be properly regarded as a separate class, 
see post, p. 54, 


3 Johnston v. Strachan, 1861, 23 D. 758. 
42 


RATIONE REI GEST 43 


as the foundation of jurisdiction locus contractis and presence of the Caar I 
defender within the territory at the date of raising and executing 
the action, extends to cases not laid on contract but where the 
cause of action, be it contract or delict, clearly arises and occurs 
within the territory; for the rule as stated by the weightiest 
authorities is sufficiently extensive to embrace the latter class 
of cases.” The rule is clearly founded in the civil law.1 
Savigny views jurisdiction ratione contractis, or “the juris- Ratio of 
diction of the obligation,” as being a species of prorogated juris- ‘be ™!* 
diction depending on the presumed voluntary submission of the 
parties to the forum of the place where the contract is to be 
fulfilled? Jurisdiction founded on delict, on the other hand, he 
regards as arising not from any presumed voluntary submission, 
but by the necessary subjection of the wrongdoer to the forum 
of the place when the delict is committed. This jurisdiction, he 
says, arises from the commission of the delict itself even at an 
accidental and temporary residence? From the point of view of 
the pursuer, who has been injured by breach of contract, or other- 
wise wronged, it is plainly in accordance with equity that the 
judge of the territory where the contract has been broken or the 
wrong committed should give redress, provided always he is in 
a position to enforce his decrees. So it was recognised in the 
civil law that the jurisdiction of the obligation was founded only 
if the defender were found within the territory, or possessed 
property there;* but these limitations do not seem to have 
held good in the special case of jurisdiction ratione delicti.® In 
our law, however, the. possession of heritage or of moveables 
arrested within the territory in the hands of third parties is 
of itself a ground of jurisdiction in most personal actions, 
including those founded on contract and delict, and such posses- 
‘sion of property is not regarded as essential for the foundation 
of jurisdiction ex contractu or ex delicto. The actual presence of 


1See texts collected and quoted in Guthrie’s Savigny, secs. 370 and 371, in 
which the “jurisdiction of the obligation” (equivalent to jurisdiction ratione 
contractds) and jurisdiction ratione delicti are elaborately expounded. 

2 Guthrie’s Savigny, pp. 196, 198 et seg. 

3 Ibid. pp. 217-8. 4 Ibid. p. 220. 

5 Ibid. p. 217. Cf. observations of Lord M‘Laren in Waygood v. Bennie, 
1885, 12 R. 651. 
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Cuar. III. the defender within the territory when the action is served, on 
the other hand, is so regarded, and while the res geste, contract 
or delict, may be considered, from one point of view, as the founda- 
tion of the jurisdiction, it is the circumstance of the defender’s 
presence within the territory when he is cited that, in theory at all 
events, alone makes it possible for the judge to issue an effective 
judgment, the effectiveness depending on the same sort of considera- 
tions as apply in the case of jurisdiction founded on residence 

Theforum It must be kept in view that, unlike, for example, the forwm 

oo ret site in actions with reference to real estate, or the Jorum of 

pa the husband’s domicile in actions of divorce, the forum rei geste 
is not a forwm that must of necessity be resorted to in cases 
founded on contract or delict. In such cases it is always 
permissible for the pursuer to sue in the forum domicilii—the 
forum to which the defender is ordinarily subject by reason of 
residence—or in any other forum in which decree in a personal 
action may be pronounced. Thus an Englishman, whose permanent 
and usual residence is in England, but who is cited when. tempor- 
arily present in Scotland, may be sued here on a contract made 
or to be fulfilled in Scotland; but he may equally well be sued 
in England. “The special forum of the obligation,” says Savigny, 
“does not exclude the general jurisdiction arising from domicile, 
but it lies in the free choice of the plaintiff to raise an action before 
the one Court or the other.” And, again, he says that the juris- 
diction of the delict is just as little exclusive as that of the 
contract. The pursuer has always the option of going to any 
court where he can obtain an effective judgment. 


The case Does jurisdiction ratione ret geste extend over the representa- 
f arr : : 

sents. tives of the parties whose contracts or delicts are sued on? In 
tives. considering this, two possible cases may be distinguished. Suppose 


A., a foreigner, cited in Scotland, is sued on a Scots contract and 
dies after the action is raised. It is thought that, on the analogy 
of what has been settled in the case of jurisdiction founded on 


1 In preventive actions founded on delict within the territory the Court 
has held recently that neither the presence of the defender within the territory 
nor his possession of property there is necessary for the foundation of jurisdic- 
tion. Lord M‘Laren in Waygood v. Bennie, 1885, 12 R. 651; Tont Tyres, 
Tid. v. The Palmer Tyres, Ltd., 1905, 7 F. 477, and see post, Chap. IX. 

2 Ante, Chap. II. 3 Guthrie’s Savigny, p. 218. 
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arrestment,! the Court will have no jurisdiction against A.’s foreign Cuap. III. 
representatives, who are liable on the contract in his place, unless 
they also have come within Scotland and are cited there. But 
suppose that A., who is liable on a Scots contract, or who has 
committed a wrong in Scotland, dies without having been sued 
here, has the Court jurisdiction against his representatives if 
they cross the border and are cited in Scotland? The opinion 
was expressed in an action founded on delict? that, in these 
circumstances, A.’s representatives are subject to the jurisdiction, 
and it is thought that the rule thus recognised extends to. all 
cases in which jurisdiction ratione ret geste may be invoked. If 
a defender is within Scotland when he is cited, and if the action 
against him is founded on res geste in Scotland, for which he is 
responsible, it would seem that all the elements required to found 
jurisdiction ratione rei geste are present.3 

Not only must the defender be within the territory either on Form of 
land or water when he is cited, but, as in the explication of all fe ee 
forms of jurisdiction, he must be cited in regular and competent eee 
form,‘ unless, by his appearance in the action, he bars himself 
from questioning any irregularity in the form of his citation. 
Generally, the citation will be personal, the reason being that 
“it is assumed that the defender has no dwelling-house at which 
service could be duly made without finding the defender person- 
ally.”6 If the defender had occupied such a dwelling-house for 
the necessary period, jurisdiction would, of course, exist against 
him otherwise, viz. by reason of residence, or, it might be, by reason 
of his possession of heritable property. But, while it is true that 
personal citation is generally requisite, such citation, of itself, Citation 
forms no part of the foundation of the jurisdiction. In the eras 
consideration of this matter much confusion has frequently been 
caused through want of attention to the distinction between 


' See Cameron v. Chapman, 1838, 16S. 907. 

2 Kirkpatrick v. Irvine, 1838, 16 S. 608 and 1200, 

3 See post, Chap. XVII. on Jurisdiction in Actions of Transference. 

4 Sinclair v. Smith, 1860, 22 D. 1475, at p. 1480; Kermick v. Watson, 1871, 
9 M. 984, at p. 985. 

5 By virtue of the provisions of the Court of Session Act, 1868 (31 & 32 
Vict. c. 100), s. 21. See as to the operation of these provisions, Corstorphine v, 
Kasten, 1898, 1 F. 287, and Morrison v. Vallance’s Exrs., 1907, 8.C. 999. 

6 Per L. J.-C. Inglis, in Sinclair v. Smith, 1860, 22 D. 1475. 
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citation and jurisdiction) although the distinction has been 
judicially referred to as “trite law.’2 Indeed, with reference 
to many cases, one might repeat the remark of L. J.-C. Inglis 
in Sinclair v. Smith that “a certain unexplained influence 
seemed to be attached to the service of the summons being 
made on the defender personally.” The only reason why, in 
the general case, this particular form of service is necessary, 
is that above stated. “It is presence within the territory 
when the summons is served that is the important fact com- 
bined with . . . Scotch contract to found jurisdiction.”* Cita- 
tion is merely notice of the action, and is, as has been well 
said,’ “in a proper sense, no element whatever of jurisdiction; 
citation supposes jurisdiction constituted antecedently.” Nor 
“can a jurisdiction bad in itself become good by being combined 
with a particular form of citation.”® Accordingly, if the defender 
be merely within the territory when the action is served on him, 
the jurisdiction of the Court is complete. If the summons be 
served in any regular form well and good; if not, the action will 
fail, not from want of jurisdiction, but from defective citation. 
But even if the citation is defective, the appearance of the de- 
fender in the action will cure the defect, by virtue of the pro- 
visions of the Court of Session Act, 1868, s. 21. 

Bearing these principles in mind, we may consider some 
possible questions. Suppose a foreign defender in an action 
founded on contract or delict accepts service while he is outwith 
the territory, or if while he is so absent an agent, either within’? 
or without the territory, accepts service for him — is there 
jurisdiction against him? It is submitted that there is not, 
except in so far as jurisdiction may be founded on prorogation.® 


1 See Lord Ivory in Logan v. Thomson, 1859, 3 Irv. 323. 

2«Tt is not that the citation gives the jurisdiction, but it is essential 
towards explicating the jurisdiction. This is trite law, and was recognised as 
such in the recent case of Sinclair v. Smith,” per Lord Kinloch in Johnston v. 
Strachan, 1861, 23 D. 758, at 765. 31860, 22 D. 1475. 

4L, J.-C. Inglis, in Sinclair v. Smith, 22 D. 1475., at p.. 1480. 

5 Per Lord Kinloch in Johnston v. Strachan, 1861, 28 D. 758, at p. 764. 

®Per Lord Kyllachy in Tasker v. Grieve, 1905, 8 F. 45. See also Lord 
Kinloch in Sinclair v. Smith, 22 D., at p. 1476, and Lord Ivory in Logan 
v. Thomson, 1859, 3 Irv. 323. 

7A, B. v. 0. D. (Outer House—Lord Fraser), 1888, 25 S. L. R. 736. 

8 Cf. the Sheriff Court case, Taylor v. Shaw Stewart, 1881, Guthrie’s “ Select 
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There is wanting in such cases the essential requisite of the Cuar. II. 
jurisdiction now in question, viz. the actual presence within 
the territory of a defender on whom the judge may exercise his 
compulsitors. It is also, we submit, clear that if the defender 
be personally beyond the territory when he is cited, no form of 
citation will be of any avail towards founding jurisdiction. So 
in Bird v. Brown Lord Adam, on Circuit, held that where a party 
living in Glasgow was cited to appear in the Sheriff Court of 
Stirling by registered letter delivered to him in Glasgow, the 
Sheriff of Stirlingshire had no jurisdiction. His Lordship doubted 
whether postal citation under the Citation Amendment Act ? 
could, in the case of this form of jurisdiction, be held to be 
sufficient service, but abstained from deciding the point. There 
is doubtless some difficulty in regard to this point in view of 
the terms of sec. 3 of the Act, which is to the effect that the 
registered letter containing the citation must be sent to “the 
known residence or place of business of the defender.” Could, 
for example, a hotel within the territory at which a foreign 
‘defender is temporarily residing be regarded as his “known 
residence?” It is always safer that the citation should be 
personal. But it is thought clear that, if the defender actually 
received his citation by registered letter within the territory, 
and subsequently entered appearance, jurisdiction is complete 
by the fact of his presence within the territory when he was 
cited, and that, after his appearance, he could not plead any 
irregularity in the citation. Such a question, however, does 


Cases,” second series, 244. That was an action in the Sheriff Court of Stirling 
founded on a contract, the place of performance of which was in that county. 
The defender was resident in Renfrew. His agent accepted service on his 
behalf in Renfrewshire under reservation of all defences. The Sheriff-Substi- 
tute held that such acceptance of service was equivalent to personal citation 
of the defender within Stirlingshire and sustained his jurisdiction. The 
Sheriff (Gloag, aft. Lord Kincairney) adhered, but on a different ground. 
‘He took a distinction between the case of a defender furth of Scotland when 
cited in an action founded on Scots res geste, and the case of a defender who was 
merely resident and cited in a sheriffdom different from that in which the res 
gestee took place, and the action was raised. He held that a defender in such 
circumstances was bound to answer to the cause in the Sheriff Court in which 
the action was raised. It is submitted that both judgments were unsound, for 
the reasons indicated in the text. 
11887, 1 White’s Justiciary Cases, 459. 245 & 46 Vict. c. 77. 
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not affect the foundation, but merely the explication of the 
jurisdiction! 

Coming now to discuss in detail the different situations in 
which jurisdiction is founded ratione rei geste, we have first to 
deal with the jurisdiction founded on contract. -The most com- 
plete exposition of the law on that subject is to be found in the 
judgment of Lord President Inglis in a case which has been already 
frequently cited. “Nothing,” says his Lordship in that case,? 
“is better settled, as a rule of general jurisprudence, than that 
the tribunals of a country where a contract was made, or is to 
be performed, have jurisdiction to enforce it, provided the party 
called as defender to the action or proceeding is, for the time, 
however temporarily, within that country. It is true that the 
law of France*® seems to reject this foundation for jurisdiction 
for reasons of policy, into the soundness of which it is unnecessary 
to inquire. And it is also true that the doctrine is unknown to 
the law of England, because the personal presence of a party 
within the country is, according to that system of jurisprudence, 
of itself sufficient to give jurisdiction to the English Courts. But 
the rule of the Roman law, 1, 19, de judicirs, which seems to make 


1 See the Sheriff Court case, Davidson v. Gourlay, 1906, 14 S. L. T. 112. 
There the Sheriff-Substitute of Mid-Lothian held that a defender in an action 
founded on contract and delict within that county was subject to his juris- 
diction in the following circumstances :—The defender had been resident in 
Mid-Lothian but had gone to reside in Fifeshire. The action was served on 
him by post at his old address in Mid-Lothian. On account of his having left 
that address, the registered letter containing the citation was returned to the 
local post. office, and he received the letter from the post-master at that 
post office at his own request while he was on a visit to his former abode. 
He entered appearance and pleaded “no jurisdiction,” and the Sheriff, revers- 
ing his Substitute, sustained that plea. It is submitted that the Sheriff-Sub- 
stitute was right. The defender accepted citation while he was within the 
sheriffdom, and any possible defect in citation was cured by his appearance. 
At the same time, a decree in absence might have been bad, not on grounds of 
jurisdiction, but of defective citation. | 

2 Sinclair v. Smith, 1860, 22 D. 1475, at 1481. Cf. Ritchie v. Wilson, 
1828, 6 S. 552. 

3 Yet the locus contractds is of some importance in France in determining 
jurisdiction. Thus in the-Code Civil, Art. 14:—L’Etranger, méme non 
résidant en France, pourra étre cité devant les tribunaux francais, pour 
Vexécution des obligations par lui contractées en France avec un Francais ; 
il pourra étre traduit devant les tribunaux de France, pour les obligations 
par lui contractées en pays étranger envers des Frangais.” 


RATIONE REI GEST 49 


the locality of the contract in all cases a sufficient foundation of Cxap. III. 
jurisdiction, has been adopted by the other nations of Europe, 
who generally follow the Roman law, with this qualification, that 
the party to be sued on the contract must be found at the time 
within the judge’s territory where the contract was made, and is 
to be enforced. Huber speaks on this point with his accustomed 
precision :—“ Contractus, ita forum tribuit, si contrahens in eodem 
loco reperiatur” (2 Prelect, 730, sec. 54), distinguishing between 
the temporary or casual presence of the party in the territory 
which, combined with locus contractis, founds jurisdiction, and 
that residence which is called domicile for purposes of civil 
jurisdiction, which he describes thus:—“ Ubi reus habitat” (sec. 
50, p. 729). To the same effect Voet says: “Ratione contractus 
forum competens sortitur reus, eo in loco, in quo contractus vel 
quasi contractus celebratus seu perfectus est, si modo reus illic 
inveniatur, aut bona habeat, quee possint eo absente, ibi judicis 
auctoritate possideri, cum quo et jus canonicum consentit, et 
mores hodierni”—vVoet, ad Pand., lib. v. tit. i. sec. 53. Among 
Scottish jurists, Lord Kames states the principle most clearly :— 
“To this rule, that actor sequitur forwm rei there are several 
exceptions, depending on circumstances, which entitle the claimant 
to cite his party to appear before the judge of a territory where 
the party hath not a residence. ... A covenant bestows a juris- 
diction upon the judge of the territory where it is made, provided 
the party be catched within the territory and be cited there. The 
reason is, that if no other place for performance be specified, it is 
implied in the covenant, that it shall be performed in the place 
where it is made; and it is natural to apply for redress to the judge 
of that territory where the failure happens, provided the party who 
fails be found there” (Law Tracts ; Courts, 2nd ed. p. 234). The 
condition of the party being found within the judge’s territory is 
more fully expressed by Erskine in a passage (i. 2, see. 20) too well 
known to cite at large :—“ But it is necessary, in order to establish 
jurisdiction in this manner (ratione contractis), that the defender 
be actually within the judge’s territory, and be cited by a warrant 
issuing from his Court, or at least that he have effects lying there.” 
With regard to the reported cases, it is sufficient to say, that while 
many of them recognise the rule more or less clearly, there is 
4 
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probably none in which the circumstances are so simple, and 
raise the question so purely for discussion and judgment as the 
present. I am of opinion that, according to the law of Scotland, 
adopting and applying principles of general jurisprudence, a party 
to a contract may be sued for a breach of contract tm loco con- 
tractds, if he be found within the country, and, duly convened in 
an action before a tribunal of that country.”?! 

It will be observed that the contract founded on may either 
be made or have its place of performance within the territory. 
It is not necessary that the defender should personally have 
made, or should have agreed personally to perform, the contract. 
These acts may be done through an agent. But the defender 
must always be personally present in the territory when he 
is cited. “There is no doubt that a Court has jurisdiction 
to entertain an action on a contract either made within its 


1 See also Story, secs. 536, 7, and authorities there cited; Guthrie’s Savigny, 
2nd ed. 197 et seq.; Bar (Gillespie’s tr.), 921—‘‘ Older common-law practice, in 
conformity with the law of Rome and with the canon law, required, as a con- 
dition of giving jurisdiction to the forwm contractds, that the action should be 
served upon the defender within the territory of the forum contractds, or that 
the defender should possess property within that jurisdiction. Thus, in most 
cases, it was impossible to appeal to the forwm contractds in cases in which the 
defender was not there. The modern German theory takes the view, that this 
condition is due to the circumstance that the Roman civil process knew 
nothing of citation by writing. Accordingly, the defender must necessarily 
be cited within the jurisdiction of the Court, or else the only remedy avail- 
able was that the pursuer should be entitled to a missio in possessionem of the 
property of the defender which happened to be within the jurisdiction. But 
now that citations may be given without any limit per requisitionem, that con- 
dition of jurisdiction is out of place. The modern theory is recognised in 
sec. 29 of the German Civilprocessordnung. I believe, however, that it would 
be right in the interests of international jurisdiction to adhere to that special 
condition as essential to the forum contracttds. Would it accord with the 
principles of bond fides if the creditor should allow the debtor with his whole 
estate to leave the jurisdiction of the Court in order to raise his action subse- 
quently before a Court where the defender would find it much more difficult to. 
maintain his case? I believe not.” Notwithstanding the fairness of this view, 
modern legislation on the Continent seems in at least the following instance 
to have dispensed with the condition of the defender’s presence within the 
territory of the forum.— Tart 2 de la Convention conclue entre Ja Belgique 
et la France le 8 juillet, 1899, approvée par la loi du 31 mars, 1900, ainsi 
congu :—'Si le défendeur n’a ni domicile ni résidence en Belgique ou en 
France, le demandeur frangais ou belge peut saisir de la contestation le juge 
du lieu ott Pobligation est née, a été ou doit étre exécutdée””°—Journal du Droit 
International Privé, 1904, vol. xxxi. 371 and 728. 
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territory, or having its place of performance within its territory, Cuap. III. 
if to that action the defender be lawfully and sufficiently sum- 
moned within the territory.” 1 

It has also to be noted that while the action must lie directly 
on the contract, it may take the form of an action for the specific 
implement of the contract, or of an action of reparation for breach 
of contract. The latter, it has been said, is “just as much an 
action on the contract as an action for specific implement, the 
only difference being, that the former is generally the more 
appropriate and the more just remedy of the two.”?2 

The necessity of the action being laid strictly and directly on 
the contract was well illustrated in Logan v. Thomson3 In that 
case, Logan, who resided in Berwick, sold to the respondent 
Thomson, who resided in Edinburgh, some barley at the weekly 
market at Dumfries to which Logan sometimes resorted. The 
barley was delivered and the price paid. Some time after 
Thomson raised an action in the Sheriff Court of Mid-Lothian 
against Logan, serving the summons on the latter personally 
within the county. In his action, Thomson concluded for’ a 
sum of ten pounds odds in respect of the grain being, to that 
extent, inferior in value to the sample. In other words, without. 
rescinding the contract, he brought an actio quanti minoris4 The 
jurisdiction of the Sheriff of Mid-Lothian was objected to, and, 
in deciding against his jurisdiction, L. J.-C. Inglis said: “It 

1 Per L. P. Inglis, in Kermick v. Watson, 1871, 9 M. 984. There has 
been considerable discussion among jurists as to whether the place wheré the 
contract is made or the place where it is to be performed (locus solutions) is 
the proper forum contractds. “It can be easily understood,” says Bar (Gillespie’s 
tr.), 917, “that in this subject recourse has been had to the deliverances of the 
Roman law. The theory which at one time was generally accepted, and still 
is eg. accepted in France, set up, in accordance with these deliverances, the 
place in which the contract was made as the proper forwm contractds. More 
modern doctrines which now prevail in German and English jurisprudence 
make the Courts of the place of performance the proper forum contractds. The 
one of these views is just as well founded and just as ill founded as the other. 
The law of Rome, besides, cannot be taken as an absolute authority on this 
matter, since it treats of the jurisdiction of the various Courts within the 
dominions of the Roman Empire, and knows nothing of international delimi- 
tation.” See also Guthrie’s Savigny, 2nd ed. p.197. Savigny inclines to the locus 
solutionis, Scots law, it will be observed, gets over the difficulty by adopting both. 

?L. J.-C. Inglis, in Sinclair v. Smith, 1860, 22 D. 1475, at p. 1482. 


31859, 3 Irv. 323, referred to by L. J.-C. Inglis in Pirie & Sons v. Warden, 
1867, 5 M. 497. 4 Lord Kinloch in Sinclair v. Smith, 1860, 22 D. 1475. 
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appears, therefore, that so far as the contract of sale is con- 
cerned, there was full and complete implement on both sides, 
in form at least, apart from any grounds for rescinding the 
contract. The contract, therefore, was at an end... . It is sub- 
tantially a claim for abatement of the price, in respect of inferior 
quality.” The case has caused some difficulty probably on 
account of the passage in the judgment immediately following 
that quoted, viz.:—If that is so, it is an incompetent action; 
but, at all events, it is not an action for enforcement of the 
contract of sale; and therefore the case is not that there has 
been personal citation in an action for enforcing a contract 
made within the jurisdiction. Now, all the authorities that 
have been quoted deal with that case and not with the case 
we have here.” It may be said that the case was well decided 
on a strict view of the form of the action, but that the 
judgment does not make it clear, as do the subsequent cases 
already referred to, that an action of damages for an alleged breach 
of the contract may be brought in the forwm contractis, just as 
competently as an action for specific enforcement of the contract. 

It has further to be noted that, in addition to actions for 
direct implement and for breach of contracts, the Court has 
jurisdiction ratione contractis in actions to have it found and 
declared that contracts have been entered into within the terri- 
tory. In Seruton v. Gray* the contract in question was marriage, 
and in that case the Court held that it had no jurisdiction, but 
only on the ground that the defender had not been cited within 
the territory. It was there considered to be “a clear point that 
the forum contractis does not take place nist contrahens reperiatur 
intra territorium of the judge who issues the warrant for citation.” 
In an unreported case,? the Court sustained its jurisdiction in a 


1 See observations on it by Lord Kinloch in Sinclair v. Smith, 1860, 22 D. 
1475, and by Sheriff Jameson (afterwards Lord Ardwall) in a Sheriff Court 
case, Robertson v. Neely, 1895, 12 S. L. Rev. 182. 

21772, M. 4822. In an earlier case (Dodds v. Westcomb, 1745, M. 4793), in 
which declarator of marriage was sought against an Englishman, not cited in 
Scotland, the Court, while allowing “that the locus contractds no otherwise 
founds a forwm than when the party is summoned upon the place,” sustained 
its jurisdiction on the ground that a questio stats was involved, and that 
hardship to the pursuer would be involved if jurisdiction were declined. 

3 Key v. Burnet, March 7, 1780, cited in Fraser, Husband and Wife, 1272. 


RATIONE REI GESTA 538 


declarator of marriage to which the defender had been cited in Cuap. III. 
Scotland, and in Wylie v. Laye,) another action of declarator of 
marriage, the Court would have sustained its jurisdiction had 

the defender been summoned within Scotland. In that case 

the citation was only edictal. 

In accordance with these principles, action will be sustained 
on all sorts of personal contracts and obligations, as, for example, 
an obligation to pay a bill payable within the territory, or an 
obligation to account for a succession,’ or a promise of marriage. 

The second form of jurisdiction ratione rei geste is that founded Jurisdic- 
on delict or guast delict committed within the territory5 Like ee 
contractual obligations, obediental obligations — obligations of 7. 
reparation—may be founded on to establish jurisdiction. “Delict, 
or quasi delict always necessarily infers a simultaneous civil obli- 
gation to repair the wrong,” ® and, if it is clear that the delict or 
quast delict, on which the action is laid was committed within the 
territory, and that the action is validly served on the defender 
within the territory,’ the Court has undoubted jurisdiction. The 
delict or guasi delict in question need not, however, be committed 
by the defender personally. It will be sufficient if it is com- 
mitted by an agent or someone for whose actings he is respon- 
sible;* but, as in jurisdiction ratione contracts, the defender 
must himself be personally present within the territory when 
he is cited. Till the case of Kermick v. Watson in 1871, there 
was very little Scots judicial authority for the jurisdiction, 
clearly founded on principle though it was, but the exposition of 
the doctrine by Lord President Inglis in that case, taken along 
with the observations by the same judge in Johnston v. Strachan? 
which have been already quoted, has now given it the highest 


11834, 12 8. 927. 2 M‘Gown v. Simpson, 1822, 2 8. 40. 

3 Kirkpatrick v. Irvine, 1838, 16 8. 1200. 

4 Sinclair v. Smith, 1860, 22 D. 1475. 

5 Kermick v. Watson, 1871, 9 M. 984. 

6 Per Lord Kinloch in Kermick v. Watson, 1871, 9 M. 984. As to distinction 
between contract, delict and quasi delict as grounds of action, see L. J.-C. Inglis, 
in Liquidators of Western Bank v. Douglas, 1860, 22 D. 447. 

7 See Crichton v. Robb, 1860, 22 D. 728, and remarks of L. P. Inglis thereon 
in Kermick v. Watson, 1871, 9 M. 984. 

8 Cf. Henderson v. Muir, 1910, 26S. L. Rev. 158. 

§ 1861, 23 D. 758. 10 Ante, p. 42. 
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judicial sanction. Just as in the case of jurisdiction ratione 
contracts, actions may take the form of (1) actions of damages 
for breach of the contract, or (2) actions for the direct enforce- 
ment of the contract, so in the case of jurisdiction ratione delict, 
actions may be (1) for damages for the delict or quasi delict 
founded on, or (2) to prevent the defender again committing 
the wrong complained of. The consideration of the jurisdiction 
in the case of such preventive actions involves, however, some 
specialties, and is dealt with separately.? 

There are some instances of jurisdiction ratione rei geste 
which have been judicially referred to as being in a class by 
themselves. In contradistinction to the jurisdiction founded 
against a defender by residence for forty days, Lord Mackenzie, 
in Ringer v. Churchill? said: “But to many actions he must be 
liable on a much shorter residence, and, indeed, liable by his 
personal presence for however short a time. As, for instance, to an 
action of aliment to a child who is with him; to an action of resti- 
tution of a moveable newly seized by him or hired; to payment 
of things newly bought by him for ready money, etc. If cited 
personally, there seems no doubt a man must answer to such 
actions, though he have not been twenty-four hours in the 
country where the actions arise”; and, in Pirte v. Warden* 
L. J.-C. Inglis remarked that a foreigner resident within a 
Sheriff’s territory for less than forty days, “in the class of 
actions alluded to by Lord Mackenzie in Ringer v. Churchill, 
becomes by such residence amenable to the jurisdiction of that 
Sheriff.” It may, however, be suggested that the cases in question 
are not really in a class by themselves, but are rather examples 
of jurisdiction ratione contractds or ratione delicti. The failure by 
a foreigner resident in Scotland to pay for things newly bought 
by him is simply failure to implement a contract of sale; so an 
action for restitution of a moveable seized is an action founded 
on delict or guasi delict, and jurisdiction arises ratione delicte. 
If the moveable in question be hired, and the hirer fails to 


1 An earlier case that may be referred to is Barbers of Edinburgh v. Wilson 
& Blair, 1743, M. 4793. 

2 See post, Chap. IX., on “ Preventive Jurisdiction.” 

3 1840, 2 D. 307. 

41867, 5 M. 497- 
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return it, then, in an action for delivery, jurisdiction would arise Cuap. III. 
ratione contracts. In short, such cases seem merely miscellaneous 
examples of jurisdiction ratione ret geste, and should not properly be 

dealt with as a separate class.! 

The jurisdiction which the Scots Courts claim to exercise Bens 
against foreigners, ratione rei gestw, involving as it does not ane 
merely that the cause of action arose in Scotland, but also the Suis 
actual presence of the defender in Scotland when the summons 7¢ geste 


against him is served, seems clearly to be entitled to full recog- aa 
nition in foreign tribunals. It is founded, as we have seen, on 
well-established general principles, and should certainly receive 

full effect in those Courts in which stress is laid, in questions of 
jurisdiction, on the personal presence of the defender within the 
territory when he is cited. 

The practice of the English Courts involves a claim to exercise cade: 
jurisdiction in some cases arising out of contracts which bear to claimed 
be executed in England, even against parties to the contract who Poglish 
are not found within the territory at the date of the action. ue 
Order XI. rule 1 (e) of the Rules of the Supreme Court provides absent 
for service out of the jurisdiction whenever “the action is founded pers 


a contract 
on any breach or alleged breach within the jurisdiction of any lots 4 
contract wherever made, which, according to the terms thereof, in 


: gs elie ue ” England. 
ought to be performed within the jurisdiction, unless the defendant ee 


is domiciled or ordinarily resident in Scotland or Ireland.”* This 
ground of jurisdiction seems, however, to be based on no such 
generally recognised principle as to entitle judgments founded 
upon it to international recognition. The element of the defender’s 
presence, which we have seen to be essential to the correspond- 
ing jurisdiction in Scotland, is lacking. 


1 Of. Fraser, Husband and Wife, 1278. 
2 See discussion of this rule by Dicey, Conflict of Laws, 2nd ed., 233. 
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CHAPTER IV 
JURISDICTION IN PERSONAL ACTIONS (continued): 


(3) PRESENCE—ITINERANTS 


Mere Presence within the Territory founds Jurisdiction against Itinerant 
Defenders who are Personally Cited—Has this Ground of Jurisdiction 
Extra-Territorial Validity ? 

WE have seen how jurisdiction in personal actions may be founded 

by the defender’s residence within the territory for forty days, and 

by his mere presence within the territory if the cause of the action 
arise there. In the case of itinerant defenders who have no 
fixed residence anywhere, mere presence within the territory is 
enough to found jurisdiction wherever the cause of action arises, 
if they are personally cited within the territory. “If,” says 

Erskine, “one be engaged in such a way of life as to have no 

fixed residence, eg. a soldier or a travelling merchant, a personal 

citation against him is sufficient to establish jurisdiction over him 
in the judge of that territory where he was cited, Lees, 12 Nov. 

1709, M. 4791.” In Lees’ case, the defender, who was a soldier, 

was held subject to the jurisdiction of the Bailies of Perth, where 

his regiment was temporarily quartered. He was personally cited 
within the territory of the Bailies, and their jurisdiction was 
sustained, although the defender had not been resident for forty 

days, and the debt sued for had been contracted in Ireland. In a 

later case? an emigration agent, whose business it was to travel 

through the Highlands engaging settlers for the Colonies, was 
personally cited in Inverness-shire to an action of accounting in 
the Sheriff Court of that county. He pleaded that that Court had 
no jurisdiction against him, inasmuch as his fixed residence was in 
Tobermory. After a proof, it was held that the defender had no 
fixed residence anywhere, and the jurisdiction of the Sheriff of 
1 Inst. i. 2, 16. 


2 M‘Niven v. M‘Kinnon, 1884, 12 S. 453. 
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Inverness was sustained, the Court being of opinion that a person Cuap. IV. 
in the position of the defender was “amenable wherever he is 
personally cited.” The question came up again in a more recent 
case! in which the defender, a travelling merchant, was sued in 
the Court of Session for the price of goods ordered by him from 
the pursuer in Scarborough. He had stated to the pursuer, and it 
was proved, that he had no fixed residence, and that he travelled, 
in pursuit of his business, all over the United Kingdom. He was 
personally cited, but at the date of citation he had not been forty 
days in Scotland. The Court sustained its jurisdiction. Lord 
Justice-Clerk Moncreiff, in delivering judgment, said: “In these 
circumstances, where was the creditor to look for his money? He 
simply had to follow his debtor; he could do nothing else. I am 
of opinion that where such a debtor, one who has no domicile? and 
no fixed residence, resides for the time, there is his forwm.” 

It is thought that jurisdiction founded on an _ itinerant Has this 
defender’s mere presence within the territory when he is cited a of 
would be regarded by foreign Courts as possessing extra- erties 
territorial validity.® territorial 


validity ? 
1 Linn v. Casadinos, 1881, 8 R. 849. Cf. the Sheriff Court case, Mackenzie 
& Co. v. Detchen, 1891, 7S. L. Rev. 255. 
2 Te, of course, “forensic domicile.” 
3 See authorities quoted in Chap. II. p. 40. 
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CHAPTER V 
JURISDICTION IN PERSONAL ACTIONS (continued): 


(4) Possession or HERITAGE 


History and Statement of the Doctrine—Ratio of the Doctrine—Value of Heri- 
tage of no Importance—Where the Defender is Owner of Heritage—Where 
the Defender holds Heritage in Trust—Where the Defender is a Beneficiary 
under a Trust Deed conveying Heritage Where the Defender is an 
Heir of Entail, Liferenter, or Tercer—Where the Defender is a Lessee— 
Value of Lease must not be Elusory—-If Assignees are Excluded—Shoot- 
ing Leases—Where the Defender is a Security Holder—International 
Recognition of such Jurisdiction. 


THE doctrine that the beneficial possession of heritable or 
immoveable property within the territory founds a universal 
jurisdiction in personal or petitory actions against the possessors, 
although now firmly fixed in the law of Scotland, is of compara- 
tively recent growth. There are, it is true, one or two cases 
prior to the nineteenth century in which it was held that the 
possession of Scots heritage founded jurisdiction in a personal 
action,! but the weight of the earlier authorities was in favour 
of sustaining jurisdiction against possessors of heritage who were 
not otherwise subject to the Courts, only in actions concerning 
the heritage itself? or in actions in which execution was sought 


_ merely against such property as the defender possessed in Scot- 


land? The law is stated to this effect both by Kames‘ and by 
Erskine, the latter of whom says: “Whoever enjoys a real estate 
in a country has a forwm there, or a court where all questions 
concerning that estate may be discussed and decided; and, con- 
sequently he ought to employ one in his absence to look after 
it, and appear for him in all actions which may be brought 


1 Hepburn v. Monteith, 1627, M. 4814; Haldane v. York-Building Oo., 
1724, M. 4818, 

2 Lamb v. Heath, 1624, M. 4812. See post, Chap. X., as to jurisdiction in 
real actions affecting heritage. 

3 Galbreath v. Cuningham, 1626, M. 4813 ; Blantyre v. Forsyth, 1626, M. 4813. 


+ Law Tracts, i. 365. 
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against him concerning it. But this sort of action cannot be Caap, V. 
said to be directed against the person of the defender over 
which the judge hath no jurisdiction, but only against that 
part of his estate which lies within the territory.”? In short, 
Erskine recognises only what Lord Fullerton has called “the 
more limited principle of jurisdiction ratione rei sitw.”? It was 
not till the case of Ferrie & Fairley v. Woodward in 18318 
that, by a judgment of the whole Court, founded to some extent 
on one of the early cases before cited,t it was authoritatively 
settled that the possession of real or heritable estate in Scot- 
land creates a jurisdiction against the possessor, even though a 
foreigner, in all ordinary personal actions. This development of 
the doctrine is indicated by Lord President Inglis in a later case,° 
as follows :—“ The rule is almost universally recognised in every 
legal system, that if a man possess a real estate within a 
country, he is subject to the jurisdiction of the Courts of the 
country in all questions relating to that estate. That rule is 
only an application of the more general principle? that where 
one has the right of appeal to a tribunal, he is proportionally 
bound to submit himself to its jurisdiction. But the principle 
has been carried further in practice, and it is now settled by 
a series of decisions that anyone having heritable estate in 
Scotland is subject to the jurisdiction of the Courts of Scotland, 
not only in all actions relating to that estate, but in all personal 
actions as well.” 

The general principles on which the doctrine is founded were Ratio of 
thus stated in the judgment of the whole Court in Ferrie & Dae 
Fairley’s case: ’—“When persons hold property in this country, 
whether heritable or moveable, either for their own benefit, or 
in trust for others, they are entitled to the benefit of the law 
of this country for vindicating or protecting that property, and 
they always receive such benefit; and therefore, when a claim 


1 Inst, 1. 2, 18. 

2In M‘Arthur v. M‘Arthur, 1842, 4 D. 354, at p. 362. 

3 1831, 9S. 854. 

4 Haldane v. The York-Building Co., 1724 M. 4818. 

5 Fraser v. Fraser & Hibbert, 1870, 8 M. 400, at p. 404. 

® Of. opinion of the whole Court in Ferrie & Fairley v. Woodward, 
9 8. 854; and opinion of Lord Ardmillan in Fraser, 8 M. 400, at p. 405. 

798. 854; of Lord Young in Hastie v. Steel, 1886, 13 R. 843. 
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is made against them, which either directly affects such property, 
or can be made to affect it, they are bound to answer the demand 
made against them in this Court; or if they do not choose to 
appear, decreet will go against them to the effect of attaching the 
property in this country, and subject to its laws.” This state- 
ment, it will be noted, includes the possession of moveable 
property within the territory as a ground of jurisdiction, but, 
as will appear in a subsequent chapter, the possession of move- 
able property founds jurisdiction only when it has been arrested 
in the hands of a third party, and thus fixed within the territory. 
Heritable property, being of its own nature so fixed, needs no 
such process; “the beneficial possession, whether natural or civil, 
of immoveable estate within the realm, whether permanently or 
temporarily, upon a good title of possession, is sufficient to found 
jurisdiction.”! But the defender’s interest in the heritage must 
be such as is capable of being attached and made available, 
directly or indirectly, towards satisfaction of the conclusions of 
the action by means. of the diligence appropriate to heritable 
subjects? The jurisdiction, in short, must stand the test of 
effectiveness. The principle is that, there being a fixed subject 
within the territory which the judgment of the Court may be 
the means of reaching, the Court has ¢o ipso jurisdiction to pro- 
nounce such judgment. The ground of jurisdiction, says Lord 
Fullerton,! in M Arthur v. M Arthur, is “not that the res sita 
is at issue in the action, but that the res sita may be made 
available through the means of a judgment,” and that the judg- 
ment of the Court may thus be carried into effect. It is not 
necessary, however, that the heritable interest belonging to the 
defender is sufficient to satisfy entirely the conclusions of the 
action. The extent and value of the defender’s interest is 
entirely irrelevant so long as he has some interest capable of 


1 Per L. P. Inglis in Fraser v. Fraser & Hibbert, 1870, 8 M. 400, at p. 404. 

2 Fraser v. Fraser & Hibbert, 8 M. 400 ; Smith v. Stuart, 1894, 22 R. 130 ; 
Ashburton v. Escombe, 1892, 20 R. 187. During the dependence of the action 
the possessor of the heritage may be inhibited from disposing of it. See 
Graham Stewart, Law of Diligence, 530. 

3 Lord Fullerton in M‘Arthur v. M‘Arthur, 1842, 4 D. 354, at p. 362. See 
opinion of Lord Low in Smith v. Stuart, 1894, 22 R. 130. 

4 Approved in Smith v. Stuart, 22 R. 130. 
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being attached! “If the defender possesses heritage, great or Cuar. V. 
small, it equally founds jurisdiction in the Courts of Scotland.”? 

There are various relations in which a defender may stand 
towards a heritable subject; he may be its absolute owner, or 
he may hold it in trust; he may be an incumbrancer or a life- 
renter ‘or a lessee, or he may have an interest in a trust estate, 
part of which is a heritable subject. It is proposed now to 
consider how far jurisdiction is founded through these various 
relationships. It must always be remembered, however, that 
the possession of heritage by an individual is a ground of juris- 
diction against him only in actions which are directed against 
himself personally. Thus, if one of a body of executors holds 
Scots heritage on his own account, that fact will not give the 
Court jurisdiction against the executors if they are sued in 
their representative capacity. Decree in such an action could 
not be enforced against the individual executor’s heritable estate,’ 
but if an executor possessing Scots heritage were sued personally, 
that would be another matter.* 

The absolute or pro indiviso ownership of either property or Where 
superiority is sufficient to found jurisdiction. In one case® it defender 
was held that jurisdiction was established where the defender Selene 
was infeft in a mid-superiority, said to be of no value and de- tage: 
feasible at the pleasure of disponees. Nor is infeftment necessary. 

“It is clearly settled,” says Lord President Inglis, in a case 
already cited,® “that the nature of the defender’s title is of no 
importance to the question of jurisdiction. It does not need 
to be a complete feudal title. A personal right on a disposi- 
tion is as good a title as an infeftment.” Even an apparent 
heir, who had neither made up titles nor entered into posses- 


1 M‘Arthur v. M‘Arthur, 4 D.AGh ; ef. opinion of Lord Kinloch in Fraser 
vy. Fraser & Hibbert, 1870, 8 M. 400. 

2 Per Lord Corehouse in Kirkpatrick v. Irvine, 1838, 16 S. 1200. See 
also M‘Arthur v. M‘Arthur, 4 D. 354; and the opinion of Lord Ormidale 
in Bowman v. Wright, 1877, 4 R. 322 ; Lord Kinnear in Smith v. Stuart, 1894, 
22 R. 180; and Lord Kinloch in Fraser v. Fraser & Hibbert, 1870, 8 M. 400. 

3 Mackenzie v. Drummond’s Eaxrs., 1868, 6 M. 932. 

4 See infra, Chap. XIV., on “ Jurisdiction in Succession and Trusts.” 

5 Kirkpatrick v. Irvine, 1838, 16 S. 1200. 

6 Fraser v. Fraser & Hibbert, 8 M. 400. Cf Lord Low in Thorburn v. 
Dempster, 1900, 2 F. 583. 
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sion, was held subject to the jurisdiction of the Court, and, in 
an action to enforce implement of a contract of sale, it was 
held that there was jurisdiction against a foreigner who had 
merely entered into a binding contract to purchase heritage in 
Scotland.2 Usually, however, an owner of heritage is infeft, and 


‘it is necessary to consider some cases that have arisen as to the 


precise effect of infeftment in determining ownership of heritage 
for the purposes of jurisdiction. In a question of jurisdiction, 
infeftment is not a certain criterion of ownership. The question 
always is, Who is the real owner of the property? Thus in 
Bowman v. Wright? the defender, an Englishman, who owned 
a heritable property in Scotland, sold it and delivered the dis- 
position to the purchaser two days before the summons was 
served. The purchaser had not taken infeftment, and ex facie 
of the record the defender was still proprietor. The Court, 
nevertheless, held that the defender was not subject to the 
jurisdiction. He had ceased to be the real owner of the sub- 
jects, and although, standing the record as it did, a second 
purchaser acquiring a title to the subjects from him, onerously 
and in ignorance of the first purchase, might have dispossessed the 
first purchaser, it was held that the fact of the defender being 
thus in a position to perpetrate a fraud was not an element 
to be considered in a question of jurisdiction. On the other 
hand, it has been held that jurisdiction was established against 
a defender, also a foreigner, infeft in Scots heritage, who had 
executed but not delivered a disposition of his property prior 
to service of the action against him. The disposition had pro- 
ceeded on improbative missives, and thus, on account of its not 
having been delivered at the date of the action, there was then 
no completed transference of the property. The purchaser might 
have refused to accept delivery, and the defender would have 
been without remedy against him. In short, at the date of the 
service of the summons the defender remained the real owner 

1 M‘Arthur v. M‘Arthur, 1842, 4 D. 354. 

2 Per Lord Low in Thorburn v. Dempster, 1900, 2 F. 583. The action here 
was laid on the contract, but the inference from Lord Low’s judgment seems 
to be that jurisdiction would have been sustained in any personal action 


against the defender. 
3 1877, 4 R. 322. 
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of the heritage. It has also been held that, if a person infeft Cuap. V. 
in heritage dispones it to trustees, who, ex facie of the records, 
hold it for him, he still remains subject to the jurisdiction of 
the Court as having a beneficial interest in the heritage? It 
frequently happens that while one person is feudally vest in a 
heritable subject another has the radical right to it, and while 
it has not yet been definitely settled by a judgment of the Court 
that the radical owner or reversioner is ex facie subject to the 
jurisdiction, opinions have been expressed? that he is so, and 
it is thought that this view is in accordance with principle. 
Frequently, an incumbrance, or loan on the security of heritage, 
is secured by a recorded disposition by the borrower in favour 
of the lender, but the borrower does not, on that account, cease 
to be the real owner of the property. He retains the radical 
right, and that right may be adjudged by creditors4 The 
essential condition necessary to establish jurisdiction against him 
is thus satisfied ; there exists a res which may be made available 
for implement of the decree. Is there also jurisdiction in such 
circumstances against the lender who is infeft in the property ? 
The position of incumbrancers and trustees holding for others 
will be subsequently considered, but it may be pointed out that 
no reason appears to exist why there should not be jurisdiction 
against different parties in respect of separate interests held by 
them in the same heritable subject. Of course, as was indicated 
by Lord Ormidale in Bowman v. Wright,> there cannot be jurisdic- 
tion against two different parties at the same time in respect of 
their alleged absolute ownership of one heritable subject. But 
it is conceivable, apart from cases of joint ownership and common 
property, that two persons may both have an adjudgable interest 
in the same heritage sufficient to found jurisdiction against each 
of them—the one as having the radical right, the other as infeft 
by disposition ex facie absolute, though really in security. If, 
in a conveyance in favour of trustees, no trust purposes are 
specified, it is held that the trustees hold simply for the granter, 
who is thus still the undivested owner of the heritage, and so 


1 Dowie & Co. v. Tennant, 1891, 18 R. 986. 

2 Smith v. Stuart, 1894, 22 R. 130, 

3 Smith v. Stuart, 1894, 22 R. 130. 

4 Graham Stewart, Law of Diligence, p. 635. ® 1877, 4 R. 322, 
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subject to the jurisdiction! If, prior to service of a summons, 
the defender has validly sold or disponed his property to a third 
party, jurisdiction against him is at once lost,? even although the 
disposition was granted with the intention and for the purpose 
of allowing the defender to escape the jurisdiction of the Scots 
Courts? If, however, it were proved that the sale or disposition 
was merely simulate, and that the disponee held really for the 
defender, the jurisdiction of the Court would be sustained.* Thus, 
in a case® in which it was alleged that the defender, who pleaded 
no jurisdiction, had conveyed away heritage as part of a scheme 
to defraud creditors, and it was sought to have the conveyance 
reduced, it was held that the defender’s plea could not be sus- 
tained in limine, because if the pursuer’s averments were true, 
the defender was still proprietor of Scots heritage. 

Where a defender, or defenders, hold Scots heritage in trust, 
they are subject to the jurisdiction of the Court in all actions 
directed against them qua trustees.® It is hardly necessary, how- 
ever, to point out that the possession of heritage by a trustee will 
not found jurisdiction in an action against him personally in 
a matter unconnected with the trust.’ The trust heritage could 
not be attached in satisfaction of the conclusions of such an 
action, and that consideration is always the true test. Even if 
the trust is latent, and the trustee is vest in heritage by ex facie 
absolute title, such heritage cannot be attached for his private 
debts, and therefore an ex facie absolute title in a person who 
holds really as trustee will not found jurisdiction in actions 
directed against him as an individual? 

In considering jurisdiction over beneficiaries under a trust deed 
which conveys heritage, two cases require to be distinguished. If 
the defender is a beneficiary under a trust deed conveying heritage 


1 Smith v. Stuart, 22 R. 130. - 2 Bowman v. Wright, 4 BR, 322. 

3 Lord Stormonth-Darling in Buchan v. Grimaldi, 1905, 7 F. 917. 

4 Per Lord Stormonth-Darling in Buchan v. Grimaldi, 7 ¥F. 917. 

5 Shaw v. Dow and Dobie, 1869, 7 M. 449. 

6 Ferrie & Fairley v. Woodward, 1831, 9 8. 854; Charles v. Charles’ Trs., 
1868, 6 M. 772; Kennedy v. Kennedy, 1884, 12 R. 275; Robertson’s Tr. v. 
Nicholson, 1888, 15 R. 914; Ashburton v, Escombe, 1892, 20 R. 187. 

7 Hastie v. Steel, 1886, 13 R. 843. 

8 Heritable Reversionary Co. v. Millar, 1892, 19 R. (H. L.) 43. 

9 Hastie v. Steel, 13 R. 843. 
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to trustees with directions to sell, in order to distribute the pro- Cuap. V. 
ceeds among various beneficiaries, that is not such possession of 
heritage on his part as will found jurisdiction against him. A 
beneficiary under such a trust is strictly not a possessor of heritage 
at all. His jus crediti is not heritable but moveable, and the 
proper diligence for attaching it is arrestment, not adjudication. 
Accordingly, while such a right may be a proper foundation for 
jurisdiction if duly arrested, it is not “such a direct and proper 
interest in heritable property as upon that ground to constitute 
jurisdiction.”! If, however, the jus credit of a beneficiary is the 
right to a conveyance of heritable subjects, his right is heritable, 
attachable only by adjudication,? and it is thought that, on the 
principles stated above, the beneficiary in such a case is subject 
to the jurisdiction as a possessor of heritage. 

Though no case seems to be reported in which it has been neces- Where 
sary to consider whether an heir of entail, a liferenter of heritage, eee 
or a tercer, as such, is subject to the jurisdiction in ordinary ered 
personal actions, it would seem that jurisdiction exists in such liferenter 
cases. An heir of entail, a liferenter, or a tercer is a beneficial ears 
possessor of heritage, whose interest may be attached by adjudica- 
tion; and certainly a decree of the Court in a personal action 
against a person holding such rights may be made effective 
to the extent of the value of the interest. If, however, a 
defender’s right of liferent is declared to be alimentary and 
not subject to his debts or deeds, nor subject to the diligence 
of his creditors, the impossibility of making the decree effective 
out of the liferent would probably be decisive against the exercise 
of jurisdiction against the liferenter, except in questions connected 
with the liferent right itself. Further, it would seem that the 
liferenter of a trust estate, only part of which is Scots heritage, 
would not be liable to be convened in the Scots Courts as a 
possessor of heritage. His right is merely personal. 

Prior to the case of Fraser v. Fraser & Hibbert,t in which Where 
it was held generally that the beneficial possession of heritage, Fee 
1 Lord Rutherford in Bell v. Stewart, 1852, 14 D. 837. is a lessee. 
2 See Grahain Stewart, Law of Diligence, pp. 61-4, and cases there cited, 

3 But see opinion of Lord Kinloch in Fraser v. Fraser & Hibbert, 1870, 8 M. 


400, where the cases of an heir of entail and of a liferenter are figured. 
4 1870, 8 M. 400. 
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whether permanently or temporarily, upon a good title of posses- 
sion, is sufficient to found jurisdiction in ordinary personal actions, 
it had never been determined that the mere possession of lands 
in Scotland under a lease founded jurisdiction against the lessee 
in all personal actions. The decision of the Court in that case 
was, however, clear that all lessees of Scots heritage are so subject. 
“Tf a lease of land,” said Lord Justice-Clerk Inglis, “is not sufficient 
to vest that interest that gives jurisdiction, there may be a great 
many cases in which persons possessing valuable real property will 
be exempt from jurisdiction. Thus a lease of minerals gives the 
lessee a right much more valuable than that of the lessor, because 
the object of the lease is that the lessee should not only have the 
exclusive possession, but that he should exhaust the subject. So 
that at the termination of the lease there is absolutely nothing 
left to the owner. But if the defender’s contention were right, 
the lessee in such a case would not be subject to jurisdiction in 
respect of that possession.” The defender in this case was the 
lessee of a mansion-house, pleasure-grounds, garden, and shootings 
in Argyllshire. In the same case, it was pointed out by Lord 
Ardmillan that in a question of jurisdiction it is impossible to 
draw any satisfactory distinction between a lease for a few years 
and a lease for many years. “Nor,” said Lord Kinloch, “is the 
value of the subject to be critically measured, as might be done 
in regard to a lease. running fast to a conclusion. It is trite law, 
that the value of the thing laid hold of in order to found juris- 
diction need not be commensurate with the amount of the claim ; 
and that the smallest value, not being merely elusory, will be 
sufficient.” There is, however, little or no assistance to be got 
from the authorities as to what will be regarded as an “elusory 
value.” The subject leased may be of great extent and value, but 
if a full and adequate rent is payable to the lessor, the adjudgable 
value of the lease may be little or nothing. For example, a tenant. 
of a country mansion may be paying a fancy rent—a rent higher 
than would be obtained from anyone else in the open market—. 
or the tenant of a farm may be paying more than a fair rent. In 
these cases it might be of no pecuniary advantage to a creditor to 
adjudge the lease. Would such a lease, therefore, be regarded as 
having merely an “elusory value,” or would the Court have regard 
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to the value to the landlord of the subject leased? It is thought Cuap. V. 
that, in such a case, the Court would not enter into a critical inquiry 

as to how much the leasehold might be worth in the market, but 

would assume it to be a subject of some value, and sustain 
jurisdiction accordingly. Nor would an exclusion of assignees If as- 

in a lease be sufficient to prevent the foundation of jurisdiction ae 
against the lessee. Such an exclusion could be pleaded only °**!uded. 
by the landlord, and he might not seek to enforce his rights. 

The case of a shooting lease—‘“the letting of a mere privilege of Shooting 
shooting ””—was referred to by Lord Ardmillan in Fraser’s case, ee 
and in regard to that question his Lordship reserved his opinion. 

But it is thought that such a lease may be adjudicated, and 

that if it had a value not merely elusory,it would be regarded 

as an interest in heritage sufficient to found jurisdiction? On the , 
principles here stated, it would seem that the tenancy of heritage 

for a year, or even for a shorter period, might be sufficient to found 
jurisdiction against a foreign tenant. 

A security over heritage may be constituted either by bond where 
and disposition or assignation in favour of the lender, or by his oe i 
obtaining an ex facie irredeemable title. The latter may or may ate 
not be qualified by a back letter expressing the real nature of the holder. 
lender’s right. These differences, however, affect merely the form 
of the security and the method by which it may be made effective 
and probably the particular form in which the right is constituted; 
is immaterial in a question of jurisdiction. On the analogy of the 
law as laid down with reference to jurisdiction over owners of 
heritage, it would not be essential that the security holder should 
be infeft. The question is—Is the security holder, infeft or un- 
infeft, to be regarded as a beneficial possessor of heritable estate 
whose interest is capable of being attached by the diligence appro- 
priate to heritage in satisfaction of a pursuer’s claim? If the 
answer is in the affirmative, then the security holder would 


1 See opinion of Lord Kinloch in Fraser v. Fraser & Hibbert, 1870, 8 M. 400. 

2 The question raised in Douglas v. Jones, 1831, 9 8. 856, as to whether, in 
an action to determine that a lease of premises in Scotland had been entered 
into by a foreigner, the subsistence of the lease can be assumed to the extent of 
sustaining jurisdiction to try the case, must now, it is thought, be answered 
in the affirmative, in view of the case of Shaw v. Dow and Dobbie, 1869, 7 M. 
449, 
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clearly seem to be subject to the jurisdiction, just in the same 
way and to the same extent as the beneficial owner of the 
heritage. There is, however, comparatively little authority on 
the subject. There is no doubt, of course, that as regards actions 
with reference to the security subjects themselves the security 
holder is liable to the jurisdiction of the Court: In questions 
as to the title and possession of the subjects, the Scots Courts 
are indeed the only Courts competent. But, however clear the 
question may be on principle, it has not yet been judicially 
decided that a security holder must answer to all personal 
actions in the Scots Courts. The matter was considered in 
Ashburton v. Escombe,? with reference to a defender infeft in a 
bond and disposition in security. In that case Lord Stormonth- 
Darling said: “If it were necessary, I should be prepared 
to hold that he”—the defender—‘is liable also in his capacity 
as a bondholder infeft in Scottish heritage. He is not, as 
such, in possession of the land, but he is in the possession of 
heritable estate in Scotland, and heritable estate of a kind 
satisfying two of the tests which have always been regarded 
as most material, for his interest is attachable by the dili- 
gence appropriate to heritage, and if he required to make 
his security effectual by maills and duties or poinding of the 
ground, he would have to resort to the Scottish Courts.” In 
the Inner House, Lord Kinnear, whose opinion was concurred 
in by the other judges, reserved the question, remarking 
that it was “unnecessary to consider whether the infeftment of 
a heritable creditor will subject him to the jurisdiction of the 
Courts of this country in personal actions, although there is 
authority for holding that the possession of any beneficial right 
and interest in land which may be attached by the diligence 
appropriate to heritable estate, is sufficient to found jurisdiction. 
But, at all events, he is subject to the jurisdiction in all actions 
relating to the lands which he claims to hold in security.” On 
the whole, it is probably the sound view that, since a security 
holder, infeft or uninfeft,* has a beneficial interest in heritage, 


1 Ashburton v. Escombe, 1892, 20 R. 187 : Love v. Love, 1907, S. C. 728. 

2 1892, 20 R. 187. 

3 So also did Lord M‘Laren, delivering the judgment of the Court in Love 
v. Love, 1907, 8. C. 728. 4 Graham Stewart, Law of Diligence, 601. 
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capable of being attached by the diligence appropriate to herit- Cxar. V. 
able subjects, therefore any jurisdiction claimed against him in 
personal actions in the territorial Court fairly stands the test 

of effectiveness in the same way as the jurisdiction which is 
exercised against the beneficial owner of the property over which 

the security exists. 

In all legal systems, as has been already stated, it is recognised Interna- 
that the courts of a country in which heritable property is situated ces 
have jurisdiction to determine all questions concerning its owner- Seed 
ship and possession. The forwm rei site is indeed the only forum tion. 
competent to deal with such questions.1 But it is probable that some 
foreign tribunals would not enforce a Scots decree granted in absence 
against a foreign possessor of Scots heritage, in a personal action, 
unconnected with the heritage, at all events to an extent exceeding 
the value of the heritage;? and indeed it cannot be pretended 
that the jurisdiction rests on the principle of effectiveness except 
in so far as the value of the heritage is available in implement 
of any decree pronounced. As regards the English Courts, the 
question came up recently in Zmanuel v. Symon? Before that 
ease it had been suggested by English authorities,t on the 
strength of Becguet v. MacCarthy® (a case which was said, in 
Don v. Lippman, “to go to the verge of the law”) and Douglas 
v. Forrest,’ that possession of real estate in a foreign country 
might give the Courts of that country jurisdiction in personam 
over the possessor, at any rate in obligations connected with that 
property. But this view of the effect of Becguet v. MacCarthy has 


1 Erskine, Inst. i. 2,18; Vattel, ii. 8,103 ; Story, Conflict of Laws, secs. 551, 
591, etc. ; Douglas v. Forrest, 1828, 4 Bing. 686 ; Cookney v. Anderson, 1862, 
1 De G. J. & S. 365, per Lord Westbury ; London and North-Western Rly. Oo. v. 
Lindsay, 1858, 3 Macq. 99 ; British South Africa Co. v. Companhia de Mocam- 
bigque, [1893] A. C. 602; Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] 
A. C. 670; Emanuel v. Symon, [1908] 1 K. B. 302; see ante, Chap. X. p. 186 ; 
cf. Chap. XX. 

2Story, Conflict of Laws, sec. 549. See also on this subject 
Chap. XX. 

3 [1908] 1 K. B. 302. 

‘See Rousillon v. Rousillon, 1880, 14 Ch. D. 351. Of. Dicey, Conflict of 
Laws, 365. 

5 1831, 2 B. & Ad. 951. 

6 1837, 5 CL. & F. 1, per Lord Brougham, p. 21. 

7 1828, 4 Bing. 686. 
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been departed from,! and in Emanuel v. Symon? it was expressly 
held by the Court of Appeal, on a careful examination of the 
earlier cases, that the fact of the possession of heritage in a 
foreign country? was not of itself sufficient to give the Courts 
of that country jurisdiction in an action im wpersonam over 
a British subject, not resident in the foreign country at the 
date of the action, who had neither appeared in the process, nor 
agreed to submit to the jurisdiction of the foreign Court. It 
would thus seem that the English Courts would not recognise 
the jurisdiction of the Scots Courts in personal actions against 
Englishmen who have not entered appearance, and whose only 
connection with Scotland is their possession of Scots heritage, 
at all events in such actions as have no connection with the 
heritage.* But if a defender against whom jurisdiction is thus 
founded in the Scots Courts enters appearance and contests the 
action, it would seem that the English Courts would enforce the 
decree against him.® 


1 Schibsby v. Westenholtz, 1870, L. R. 6 Q. B. 155, at p. 163; Rousillon v, 
Rousillon, 1880, 14 Ch. D. 351; and Sirdar Gurdyal Singh v. Rajah of Faridkote, 
[1894] A. C. 670. 

21908] 1 K. B, 302. 

3 The country in question was Western Australia. 

*The English Courts assume jurisdiction in personal actions against 
foreigners in which any act, deed, will, contract, obligation, or liability 
affecting land or hereditaments situated in England is sought tobe con- 
strued, rectified, set aside, or enforced in the action. Dicey, Conflict of Laws, 
226 ; Kaye v. Sutherland, 1887, 20 Q. B. D. 147, but cf. Agnew v. Usher, 1884, 
14 Q. B. D. 78. 

5 Voinet v. Barrett, 1885, 55 L. J., Q. B. 39, and cases there cited. 
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General Statement and History of the Doctrine—Actions in which Jurisdic- 
tion may be Founded by Arrestment—Ratio of the Doctrine—Value of 
Arrested Subject is not the Measure of Effect of Decree—Procedure in 
Founding Jurisdiction by Arrestment—What may be Arrested and what 
it is Sufficient to Arrest—Value of Arrested Subjects—Arrested Subjects 
must Belong to the Defender in the Capacity in which he is Sued— 
Partnership Questions — Accountings — Arrestment of Defeasible and 
Prescribed Debts—Arrestment of Alimentary Funds—Arrestments used 
in mald fide—Actions Raised to Determine Ownership of Arrested Sub- 
jects—Arrested Subjects must be Property of the Defender—Does the 
Arrestment to Found Jurisdiction lay a nexus on the Subject Arrested ? 
—First View—Second View—Third View—Fourth View—the Accepted 
Modern View—A Fifth View—Which View is Correct ?—Date as at 
which the Validity of the Arrestment must be Determined—Effect of 
Arrestment Limited to the Particular Action to Found Jurisdiction in 
which it has been Used—Does an Arrestment ad fundandam become 
Ineffectual through Delay in Raising the Action ?—Multiplepoindings— 
Arrestment to Found Jurisdiction not Necessary before Diligence against 
a Foreigner can Proceed— Arrestment of Ships—Extra Territorial 
Recognition of Scots Jurisdiction founded on Arrestment—Decrees in 
Absence—Decrees in foro. 


THE principle that the possession of property within the territory 
is sufficient to found jurisdiction against the possessor is held, in 
our law, to extend to the possession of moveables which have been 
fixed within the territory by process of law.1 Unlike heritage, 
moveables have of themselves no fixed situs, and therefore it is 
held that jurisdiction cannot be founded in an action against an 
owner of moveable property within the territory who is not 
otherwise amenable to the Court, unless, before the summons is 
served, the property in question is fixed within the territory by 
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being arrested there in the hands of a third party, for the special ~ 


1 Ferrie & Fairley v. Woodward, 1831, 9 S. 854. 
“ee ~ 
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Cuar. VI. purpose of founding jurisdiction in the action! The process of 
arrestment is known as arrestment jurisdictionis fundande caus, 
or arrestment ad fundandam jurisdictionem. 

The introduction of this ground of jurisdiction into Scots law 
is somewhat obscure. The doctrine finds no place in the civil law2 
It is not mentioned by Stair, but it is stated in express terms 
by Erskine* on the authority of a case decided in 16834 In 
Scruton v. Gray® it was observed from the Bench that the 
doctrine was “an exception from the general rule,’® and that 
the source of the jurisdiction “in this and other commercial 
countries was utility and the facilitating the recovery of debts; ” 
and in the leading case of Cameron v. Chapman’ the doctrine 
was said to have been borrowed “from the law of Holland, where, 
as Voet observes, it had been introduced contrary to principle, 
from views of expediency, and for the encouragement of com- 
merce.” The previous authorities on the subject ® were reviewed 
by the House of Lords in The London and North-Western Rly. Co. 
v. Lindsay. In that case Lord Chancellor Cranworth and Lord 


' Cameron v. Chapman, 1838, 16 8. 907, 

2 See Burge, Ist ed., iii. 1016-9. 3 Inst. i. 2, 19. 

4 Young v. Arnold, 1683, M. 4833. There is a case of considerably earlier 
date, Elvies v. Vernon, 1610, M. 4833, which may have been a case of arrest- 
ment ad fundandam jurisdictionem, but the report is not clear. Another early 
case not referred to by Erskine is Ford, 1758, M. 4835. Of. Herries v. Lidder- 
dales, 1755, M. 2044, - 61772, M. 4822, 

® On this ground judicial opinions have frequently been expressed against 
any extension of the doctrine (Cameron v. Chapman, 1838, 16 S. 907 ; Baines 
& Tait, 1879, 6 R. 846, and Millar & Lang v. Polak, 1907 (0. H.), 148. L. T. 
788). i 

7 1838, 16 S. 907, approved in Trowsdale’s Tr. v. Forcett Rly. Co., 1870, 9 M. 
88. See further, as to the introduction of the doctrine, Burn v. Purvis, 1828, 
78. 194. 

* Examples in other countries of the assumption of jurisdiction against 
foreigners, by virtue of the attachment of moveable property situated within 
the territory, are the well-known privilege in the Lord Mayor’s Court of 
Foreign Attachment in the city of London, Trustee Process in the city of 
New York, and the Sadsie-arrét of continental countries. In regard to German 
practice, see Bar, International Law (Gillespie’s tr.), p. 912. Cf Piggott, 
Foreign Judgments, 2nd ed. 144, and G. W. Burnet in The Juridical Review, 
i, 65, 

° Ford, 1758, M. 4835 ; Scruton v. Gray, M. 4822 ; Douglas v. Jones, 1831, 9 S. 
856 ; Parken v. The Royal Exchange Assurance Co., 1846, 8.D. 365 ; Cameron v. 
Chapman, 1838, 16 8. 907; Grant v. Pedie, 1 W. & S. 720. See also Lord 
Medwyn in Bell-v. Stewart, 1852, 14 D. 837. 10 1858, 3. Macq. 99. 
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Brougham held that arrestment had been considered for at least Cua. VI. 
a century before “to be a lawful foundation for the jurisdiction of 
the Court, and on which the Court had acted apparently without 
doubt or hesitation.” . 

The early view of the jurisdiction seems to have been that it Actions 
was limited to actions for the recovery of commercial debts, but ee 


it is now recognised that it extends to all personal actions in ‘iction 


may be 
which the decree is capable of being made either wholly or par- founded 
tially effective by attachment of the property arrested.! aches 


It is, however, held that. arrestment will not found juris- ment, 
diction in actions with reference to status? or in actions with 
merely declaratory or rescissory conclusions.* Our law recognises * 
the limitations stated by Voet,® viz.:—<Non tamen omnibus in 
causis admittendum ad firmandam jurisdictionem hoc sistendi 
jus; sed tantum, quoties quis actione personali ex contractu vel 
quasi, delicto vel quasi, aliisque similibus causarum figuris, ob- 
strictus est adversario ad aliquid dandum, faciendum, pre- 
standum.” ® 

Jurisdiction founded on arrestment has been characterised as Ratio of 
“a fiction which ought not to be stretched,”? but it is nevertheless the 4 


trine. 

' The London and North-Western Rly. Co. v. Lindsay, 3 Macq.99. For example, 
in actions of damages for slander jurisdiction may be founded by arrestment 
(Longworth v. Hope, 1865, 3 M. 1049; Parnell v. Walter, 1889, 16 R. 917). 
Actions ad factum prestandum are included (Powell v. Mackenzie & Co., 1900 
(0. H.), 8S. L. T. 182). So also are actions founded on rights conferred by 
statute in foreign countries (Tyne Improvement Commissioners v. Altieselskabet 
Aalborg Dampskibsselskab, 1905 (O. H. per Lord Stormonth-Darling), 12 8. L. T. 
693). In Finlay v. Finlay, 1885 (O. H.), 23 S. L. R. 583, it was held that 
arrestment was sufficient to found jurisdiction in an action of adherence and 
aliment at the instance of a wife against her husband in which no question 
of status was raised. 

2 Morley v. Jackson, 1888, 16 R. 78; Lords Cowan and Neaves in Clements 
v. Macaulay, 1866, 4 M. 583, at pp. 593 and 595. 

3 The London and North-Western Rly. Co. v. Lindsay, 1858, 3 Macq, 99; 
White v. Briggs, 1848, 5 D. 1148; Shaw v. Dow and Dobbie, 1869, 7 M. 449; 
Trowsdale’s Tr. v. Forcett Rly. Co., 1870,9 M. 88. See also L. J.-C. Inglis 
in Jones v. Samuel, 1862, 24 D. 319; Williams v. Royal College of Veterinary 
Surgeons, 1897 (O. H.), 5 S, L. T. 208, 

* Lindsay v. The London and North-Western Rly. Co., 1855, 18 D. 62, per. 
Lord Neaves. 

5 Voet, Pandects, bk. ii. tit. iv. sec. 25. 

6 As to declaratory and rescissory actions, see post, Chap. XI. 

7 Per L. J.-C. Moncreiff in Baines & Tait v. Compagnie Générale des Mines 
@ Asphalte, 1879, 6 R, 846. 
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Cuap. VI. quite consistent with the principle of effectiveness. The juris- 
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diction rests on the same principle as that arising from the 
defehder’s possession of Scots heritage,! viz. that by means of the 
arrestment there is a subject of some value fixed within the 
territory which may be taken in execution of the decree, and by 
the seizure of which the decree may be made effective. 

In considering the matter, however, we must keep in view 
the rule, which will be fully elaborated in a succeeding section, 
that the arrestment used to found jurisdiction has, of itself, no 
effect in securing the arrested property in execution of the decree. 
Its effect is merely to found jurisdiction. The effectiveness of the 
decree must be secured by subsequent arrestment on the depend- 
ence of the action or in execution. 

We consider subsequently how far jurisdiction founded on 
arrestment will receive extra-territorial recognition. In the 
meantime we may point out, in regard to the intra-territorial 


of effect of effect. of a decree in an action, jurisdiction in which is founded 


decree. 


on arrestment, that it is settled that the value of the subject 
arrested is in no degree “the measure of the effect of the decree. 
That it should be so has been always repudiated. Everything 
said on the subject has always been hostile to that notion.” ? 
Arrestment of moveables to found jurisdiction demonstrates that 
there is property within Scotland belonging to the defender which 
is capable of being arrested also in execution towards satisfaction 
of the pursuer’s claim.? It lays on that property a nexus, which 
remains until the service of the summons, when the property may 
be arrested also on the dependence.* It satisfies the Court, in 
short, that a decree may be pronounced which is capable of being 
made effective to the extent at least of the value of the arrested 


1 Ferrie & Fairley v. Woodward, 1830, 9 8. 854; Lord Fullerton in 
M‘Arthur v. M‘Arthur, 1842, 4 D. 354; Lord Curriehill in Longworth v. Hope, 
1865, 3 M. 1049; Lord Neaves in Lindsay v. The London and North-Western 
Rly. Co., 1860, 22 D. 571; and in Trowsdale’s Tr. v. Forcett Rly. Co., 1870, 
9M. 88; Leggat Bros. v. Gray, 1908, S. C. 67. 

2 Per L. P. M‘Neill in Lindsay v. The London and North-Western Rly. Co., 
1860, 22 D. 571; Rigby v. Fletcher, 1833, 11 S. 256; Shaw v. Dow and Dobbie, 
1869, 7 M. 449. 

3 Of. Lord M‘Laren in Craig v. Brunsgaard Kjosterud & Co., 1896, 23 R. 
500. 

4 Stewart v. North, 1890, 17 R. (H. L.) 60. See post, p. 88. 
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property ;? but, once decree is pronounced, it is, within Scot- Car. VI. 
land, as valid as any other decree of the Court, and, whether it 
has been taken in absence or in foro, it may be made good to its 
full extent against any property of the defender within the terri- 
tory. The suggestion made by Lord Ivory in Lindsay v. The London 
and North-Western Rly. Co. that “there may be... a distinction to 
be drawn between processes in absence on an arrestment ad fun- 
dandam and processes when the party appears ” must be regarded 
as unsound, if it is intended to refer to the intra-territorial effect 
of the decree. His Lordship there says: “ Where there is a process 
entirely in absence, you have nothing but the arrested property. 
If that property be arrested, and the party said to be its owner 
do not appear to defend it, you cannot, beyond the actual subject 
arrested, constitute jurisdiction against him—you cannot compel 
him to appear. You may go against the property as his, and en- 
force the claim so far; but if you arrest ever so little property, and 
he defends it, and compears to defend it, he there submits himself 
to the jurisdiction of the Court, and from that moment he is 
subject, as an ordinary litigant, to the jurisdiction; and it does not 
matter how little the fund arrested is. It is by his compearance 
that the jurisdiction of the Court is constituted ; the arrestment 
has only been auxiliary to the compulsion of his appearance, and 
if there be interest enough to induce him to appear, it has answered 
all its ends, Of course having once subjected himself to the 
jurisdiction of the Court, the effect of the decree pronounced 
against him takes its measure from the Js itself, and is not 
measured by the amount or extent of the effects arrested.” This 
opinion has been justly criticised by a recent writer,3 who observes : 
“It is not correct to say that the jurisdiction is created by the 
party appearing ; if that were so the Court where he did not appear 
would have no authority even to pronounce decree in absence.” 
If, however, Lord Ivory’s opinion can be regarded as having refer- 
ence to the extra-territorial effect of jurisdiction founded on 
arrestment, it is not without point, as we shall see when we come 
to consider that topic. 


1 Of. Lord Deas in Lindsay v. The London and North-Western Rly. Co., 1860, 
22 D. 571, at p. 595. 
2 1860, 22 D., at p. 592. 3 Graham Stewart, Law of Diligence, 268. 
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This work is not concerned with procedure, but, as the juris- 
diction founded on arrestment is peculiar in respect that some 
preliminary procedure is essential before jurisdiction is founded, 
the steps that must be taken may be shortly stated. The arrest- 
ment is laid on by the authority of either (1) letters of arrestment 
passing the signet, or (2) a Sheriff's warrant. To obtain the 
former, a bill and also the letters are presented to the Bill 
Chamber Clerk, who grants a fiat. The letters and bill are then 
taken to the Signet Office, where the proper officer retains the 
bill and signets the letters. These then form the warrant. on 
which a messenger-at-arms may arrest. A Sheriffs warrant, 
which is equally effective, is obtained by presenting a writ to the 
Sheriff setting forth that the pursuer is about to take action 
against the defender, and craving the Sheriff to grant warrant for 
arrestment ad fundandam jurisdictionem. The Sheriff’s deliver- 
ance on this petition forms the warrant for the arrestment.1_ The 
arrestment may be laid on after the summons in the action is 
signeted, but it must be executed before the summons is served.?2 
Jurisdiction founded on arrestment is also peculiar in respect 
that it is usual, but not necessary, in the summons to set forth 
the ground on which the jurisdiction has been founded. The 
defender is referred to as A. B. “against whom arrestments have 
have been used ad fundandam jurisdictionem.” 8 

Generally, it may be said that any subject which is liable 
to the ordinary diligence of arrestment on the dependence or in 
execution may be arrested to found jurisdiction,* and the opinion 
expressed in-one case that it is “a very good test of the validity 
of an arrestment for founding jurisdiction to consider whether 
a fund which is attached by that arrestment could be taken in 


1 Wallace, Sheriff Court Practice, 37. 

2 Walls's Trs. v. Drynan, 1888, 15 R. 359 ; Stewart v. North, 1889, 16 R. 
927; affd. 17 R. (H. L.) 60. See also Graham Stewart, Law of Diligence, 
247 et seg., where this branch of the subject is more fully treated. 

3 See Lord Rutherford in Bell v. Stewart, 1852, 14 D. 837; and Lords 
Ivory and Medwyn in Ord v. Barton, 1847, 9 D. 541. 

‘Shares in a limited company incorporated under the Companies Acts in 
Scotland are arrestable in the hands of the company jurisdictiunis fundande 
causd (American Mortgage Company of Scotland v. Sidway, 1908, 8. C. 500 ; 
Sinclair v. Staples, 1860, 22 D. 600). Generally as to the diligence of arrest- 
ment, see Graham Stewart, Law of Diligence, 13. 
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execution by the decree sought for in the action,” has abundant Cuar. VI. 
authority,? and the soundest foundation in principle. The only 
justification of the jurisdiction is that the fund or subject arrested 

is capable of being taken towards payment of the pursuer’s claim. 

But it is of no importance that the value of the subject will not 

fully satisfy that claim. The value of the subject need not be Value of 
: : arrested 
in any way commensurate with the sum sued for. The general subjects. 
rule, as stated by Lord Deas in The London and North-Western 

fly. Co.’s case, is that “the arrestment of any sum or sub- 

ject, not elusory, will do to found jurisdiction.” It is difficult 

to define what will be regarded as elusory,* but in Shaw's case® 

Lord President Inglis said: “The sum of £1, 8s. 6d. is a substan- 

tial sum of money, and it is no objection to the jurisdiction that 

if decree were obtained in this action that sum will be all that 

the pursuer can recover to satisfy a claim of £800. Unless the 

thing arrested is really of no value at all, I think the smallness 

of the amount is no relevant objection to the foundation of juris- 
diction.” Again, in Ross v. Ross® it was held that it was not a 
relevant objection to an arrestment jurisdictions fundande causd 

that the debt thereby attached did not amount to more than 

9s. 3d., and it has been held in the Outer House that the arrest- 

ment of a brass door-plate belonging to the defenders and fixed 

to the door of their district agent’s office in Edinburgh was 
sufficient.’ But the subject arrested must have some marketable 

value. In one case® the Court refused to exercise jurisdiction 

where the subjects arrested were plans and documents of no 


1 Lord Kinnear in Parnell v. Walter, 1889, 16 R. 917; cf. Leggat Bros. v. 
Gray, 1908, S. C. 67. 

2 See Trowsdale’s Tr. v. Forcett Rly. Co., 1870, 9 M. 88. 

318 D. at p. 69. See Lord Cranworth in same case in H. L. 3 Macq. 99, 
and Lord Shand in Ross v. Ross, 1878, 5 R. 1013. 

4. C. Cranworth, in The London and North-Western Rly. Co. v. Lindsay, 
3 Macq. 99. L. P. Inglis in Shaw v. Dow and Dobbie, 1869, 7 M. 449. 

57 M. 449, 

§ 1878, 5 R. 1013. 

? Dalrymple’s Trs. v. The Lancashire Trust and Mortgage Insurance Corpora- 
tion, 1894,2 8. L. T. 79. 

8 Trowsdale’s Tr. v. Forcett Rly. Co., 1870, 9 M. 88. So also the arrestment 
of a book of samples of gilt designs has been held insufficient, Millar & Lang 
v. Polak, 1907 (O. H. per Lord Dundas), 14 S. L. T. 788; and Millar & 
Lang v. Poole, 1907 (O. H. per Lord Dundas), 15 S. L. T. 76. 
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Cuap. VI. commercial value, which had been brought to Scotland for the 
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special purpose of being examined by the arrester, and which, 
under a judicial order to re-deliver them to their foreign owner, 
he had, after examining them, placed in the hands of the owner’s 
Scots agents for transmission to their clients. In that case Lord 
Neaves said: “If the papers were what we call ‘evidents,’ not 
in themselves substantially valuable, but valuable to the owner 
only as documentary proofs, they are clearly not capable of arrest- 
ment. Take the case of family letters, or certificates of character, 
or testimonials of fitness for a professorship: it is obvious that 
an arrestment of these would be preposterous, because it would 
not lead to the arrestee paying any money, while the articles 
themselves are not saleable. No Court would allow them to be 
exposed for sale, and it may generally be said that jurisdiction 
can be founded by the arrestment only either of a money debt, 
or of something which could be made the subject of furthcoming, 
and of a poinding and sale. But how could you poind these 
documents? The essence of poinding is that the goods poinded 
may be taken to the market cross and sold; but these are eatra 
commercium and unsaleable.” + 

For a full and detailed exposition of the rules as to what 
articles are subject to the diligence of arrestment we refer to 
Mr. Graham Stewart’s work on the Law of Diligence. But it is 
necessary to consider some specialties which have occurred, as 
matters of decision or opinion, in cases dealing with the subject 
of this chapter. 

First, then, we note that the subject arrested must belong to 
the defender in the capacity in which he is sued, and if money 
be the subject arrested, the arrestee must be actually indebted 
to the defender in the capacity in which he is sued. For example, 
it is not sufficient to found jurisdiction in an action against an 
individual that a sum due to him in a trust capacity should 
be arrested. Such a sum could not be attached in payment 
of his private debts. Nor if a body of trustees or executors 
are sued in their trust capacity is it sufficient to arrest private 


1 Trowsdale’s Tr. v. Forcett Rly. Co., 1870, 9 M. 88, at p. 95. But documents 
having of themselves an intrinsic value, eg. autographs of famous men, are 
subjects of commerce, and the arrestment of such documents would seem to 
be sufficient. 


ARRESTMENT OF MOVEABLES 79 


debis due to one or more of them! But it would seem Cuar. VI. 
to be different if there were personal conclusions against them. 
Such an arrestment would then be sufficient to found jurisdic- 
tion at least against the individual trustees whose personal funds 
had been arrested. Thus, where a sole executrix or administra- 
trix was sued by beneficiaries in the executry for payment of 
their shares, it was held that jurisdiction was founded by the 
arrestment of private funds belonging to her. The liability of 
an executor in such a position is truly personal.? Further, the 
arrestment of proper executry funds will create jurisdiction 
against a foreign executor,? subject always to the application of 
the principle of forwm non conveniens.* 

Debts due to a firm cannot be taken in execution by the Partner- 
creditor of a partner for a sum due by that partner as an indi- aes 
vidual, and so the arrestment of sums due to an English firm was 
held insufficient to establish jurisdiction in an action of damages 
against a partner of that firm.’ Such an arrestment is good to 
found jurisdiction only in an action against the firm.® 

Difficult questions have arisen where the obligation of the Account- 
arrestee resolved itself into one of accounting with the defender. "= 
If it admits of immediate proof that there is no balance due to the 
defender, and that the arrestment has therefore attached nothing, 
jurisdiction will not be sustained.” It was argued in Napier, 
Shanks & Bell v. Halvorsen, on the authority of two earlier cases 
that it was sufficient to infer jurisdiction if only there was a claim 
of accounting between the defender and the arrestee, no matter 
on which side the balance might lie, and even admitting (or if it 
were proved) that the balance was in favour of the arrestee. This 


1 Macadam v. Macadam, 1873, 11 M. 860. 

2 Ibid. Cf. Mackenzie v. Drummond’s Exr., 1868, 6 M. 932. 

3 M‘Morine v. Cowie, 1845, 7 D. 270; Campbell v. Rucker, 1809, Hume, 
258. 

4 See post, Chap. XXII. 

5 Parnell v. Walter, 1889, 16 R. 917. It has also been held that arrestment. 
in the hands of a partner of a debt due by his firm was insufficient (Hay v. 
Dufourcet & Co., 1880, 7 R. 972). 

® Macbeth v. The Standard (O. H.), 1897, 5 S. L. T. 194, 242. 

7 Napier, Shanks & Bell v. Halvorsen, 1892, 19 R. 412. 

8 Douglas v. Jones, 1831, 9S. 856; Baines & Tait v. Compagnie Générale 
des Mines d’ Asphalte, 1879, 6 R. 846. 
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argument was, however, disposed of by Lord President Inglis as 
“repugnant to common sense.” “How stand the cases?” said his 
Lordship. “The only two cited as bearing directly on the subject 
are Douglas v. Jones and Baines & Tait. In Douglas’s case, the 
decision of the Court proceeded on the record; and the facts on 
record were that the defender was a partner at the date of the 
arrestment of a certain company, and the arrestment covered 
visible assets belonging to the company of a visible value. The 
Court then said that they must determine the question according 
to the ostensible facts of the case, and these were that the de- 
fender was a partner of a company which had visible assets. 
Deciding the case on these facts, they held that there was a claim 
which might be prosecuted by the partner, and which would 
prima facie result in money. It is true the defender was inter- 
ested to dispute the validity of the arrestment, and asserted that 
while he had a claim it would not result in money, but as I read 
the judgment, the Court held that there was nothing to instantly 
verify that statement. The case of Baines & Tait was still simpler. 
There the person in whose hands the arrestments were used held 
Roumanian Bonds of a face value which made him to the amount. 
of £4000 debtor to the defender. There, again, primd facie of the 
facts, the arrestee was in possession of value. That distinguishes 
the case from the present, because it shows that the arrestment 
covered something. In the present case the parties have joined 
issue upon the question of fact whether the agents at Leith were 
indebted to the defender at the date of the arrestment; the case 
comes before us on the proof thus taken, and it is impossible for 
us to disregard the results of that inquiry.” The result is that 
if, promd facie, there is something due by the arrestee, and if it 
cannot be instantly proved in the action, and without a collateral 
litigation, that in reality nothing is due, jurisdiction will be sus- 
tained. But if it be so proved that the balance of an accounting 
is in favour of the arrestee,” or that no debt is due to the defender 
by the arrestee,? or that the arrestee is under no obligation to 


' Napier, Shanks & Bell v. Halvorsen, 19 R. 412. Cf. opinions in Lindsay v. 
The London and North-Western Rly. Co., 1860, 22 D. 571. 

® Napier, Shanks & Bell v. Halvorsen, cit. sup. 

3 M‘Guire v. Smith, 1889, 27S. L. R. 14. 
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deliver the arrested subject to the defender,! or that the arrestee Cuar. VI. 
has no funds in his hands,? or generally that the position of the 
arrested funds is such that the arrestment attaches nothing, or 
that the arrested fund has been previously assigned to a third 
party,‘ or if the position of the pursuer prevents him from validly 
arresting the Court will give effect to a plea of no jurisdiction. 
These rules are, it will be observed, in strict conformity with the 
governing principle of effectiveness. Unless the subject arrested 
is something capable of being taken towards meeting, in some 
degree at least, the pursuer’s claim, the decree of. the Court can 
be of no use to the pursuer guoad the arrested subject. It is also 
not inconsistent with this principle that, as was determined in 
Douglas v. Jones’ and Baines & Tait’s® case, prima facie evidence 
of indebtedness on the part of an arrestee is sufficient. Take the 
case of a moveable object arrested—say a piece of machinery. 
Prima facie it is an object of value, and the arrestment of it is 
sufficient to found jurisdiction. But when decree is obtained and 
the machine is arrested in execution, and ultimately exposed for 
sale, it may prove unsaleable and of no value. At the time of 
the arrestment, it is, however, impossible to be certain of this 
result. So also, if, primd facie, the interest arrested, being one 
of accounting, is of some value, jurisdiction will be sustained, 
although it is possible that in the end of the day, and after 
another litigation, it is found that the arrestment will not avail 
to put money in the pursuer’s pocket. 

It is also in accordance with this principle that jurisdiction Arrest- 
is held to be established although the debt arrested be legally Sapeern 
capable of defeasance in favour of a preferable creditor,’ or be ®°4Pre- 


scribed 
merely contingent,’ or be one against which the triennial prescrip- debts. 


1 Heron v. Winfields, Ltd., 1894, 22 R. 182. 

2 Wyper v. Carr & Co., 1877, 4 BR. 444. 

3 Young v. Aktiebolaget Ofverums Bruk, 1890, 18 R. 163; Union Bank of 
Scotland v. Donington’s Tr., 1901 (O. H.), 8 S. L. T. 315 ; Jackson v. Elphick, 
1902 (0. H.), 10 8. L. T. 146 ; Millar & Lang v. Polak, 1907 (O. H.), 14 8. L. T. 
788 ; Whattall v. Christee, 1894, 22 R. 91. 

£ Graeme’s Tr. v. Grersberg, 1888, 15 R. 691. 

5 1831, 9 S. 865. 

6 1879, 6 R. 846. 

7 North v. Stewart, 1890 (H. L.), 17 R. 60. 

8 M‘Laren & Co. v. Preston, 1893 (O. H.), 1S. L. T. 75. 
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tion might be pleated! It is not to be assumed that the arrestee 
would plead prescription. 

It has not been made matter of decision, but the opinion has 
been expressed, that the arrestment of an alimentary fund will 
not found jurisdiction.2 This seems clear, and there can also be 
little doubt that if one of the conditions under which a fund is 
enjoyed by the defender is that it is not affectable by his debts 
or deeds or subject to the diligence of his creditors, any arrest- 
ment of it will be ineffectual. If, however, the alimentary fund 
is constituted by a voluntary deed granted by the defender himself, 
the fund will not be protected from arrestment. 

A curious point arose in Heron v. Winfields, Lid? There 
the pursuer, who was agent in Scotland for an English company, 
deposited goods belonging to the company, over which he had a 
lien for commission, with a third party “to await his instructions.” 
He subsequently arrested the goods in the depositary’s hands 
Jurisdictions fundande causa, and raised an action against the 
company to enforce his claim. It was held that the arrestment 
was invalid, in respect that the arrestees were under no obligation 
to deliver the goods to the defenders, the view of the Court being, 
as expressed by Lord M‘Laren, that “proprietary right is not 
enough to support jurisdiction founded on arrestment unless also 
the arrestee is under obligation to account or to deliver to the 
common debtor.” But it was also argued that the arrestment 
was bad, in respect that it was really an attempt to arrest goods 
in the arrester’s own hands, and that the pursuer’s plan of deposit- 
ing the goods in the arrestees’ hands and then arresting them 
was a mere device and put him in no better position. The Lord 
Ordinary (Stormonth-Darling) held that “the hard and fast rule 
of law which allows jurisdiction to be founded by arrestment does 
not admit of any inquiry into the motive with which the goods are © 
placed in the hands of the arrestee.” The Inner House found it 
unnecessary to decide the point, Lord Adam remarking, however, 
that the pursuer, in parting with the goods to the arrestee, was 
acting in a way in which he was not entitled to act. “The goods 


1 Shaw v. Dow and Dobbie, 1869, '7 M. 449. 
2 Trowsdale’s Tr. v. Forcett Rly. Co., 1870, 9 M. 88. 
3 1894, 22 R. 182. 
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had been entrusted to him as the defenders’ agent, and he was not Cuap. VI. 
entitled, without their knowledge, to part with them.” It also 
appeared that the pursuer was not entitled to part with the goods 

without the consent of the defenders. It may now be laid down 
generally, notwithstanding Lord Stormonth-Darling’s dictum to 

the contrary, that arrestments “used in mald fide and so as to 

be of the nature of a trick” will not be recognised as valid in 

a question of jurisdiction,t 

If the object of the action is to have it found that the subject Actions 
arrested is not the property of the defender, the arrestment will perneinae 
not found jurisdiction to try that question.? In such a case the oe 
success of the pursuer would of itself prove the ineptness of the subjects. 
preliminary arrestment ad fundandam. As was said by Lord 
President Inglis in Grant v. Grant “the very decree ... takes 
away the ground of jurisdiction, and therefore the whole thing is 
reduced to an absurdity. It has no meaning or substance.” 

It follows from what has been said that the subject arrested Arrested 

must always be the undoubted property of the defender, but a 
where, as in the case of stocks and shares, the formal title to the propery 
subject in question is an entry in a register, the certificate of defender. 
registration, though it may be primd facie evidence of ownership, 
is not regarded as conclusive. If the party whose name is entered 
on the register as shareholder holds merely for another party, the 
latter will be subjected to the jurisdiction by the arrestment of 
the shares. Thus, in Lindsay v. The London & North-Western 
Rly. Co.,° certain stock of the Caledonian Railway Company was 
registered in the names of two individuals, a Mr. Glyn and a Mr. 
Creed, and ex facie of the register these parties were the absolute 
owners of the stock; but it was proved that they held the stock 
really for the London and North-Western Railway Company, and 

1 Rintoul & Co. v. Bannatyne, 1862, 1 M. 137 ; Pollock, Whyte & Waddell v. 
The Old Park Forge, Ltd., 1907 (O. H. per Lord Dundas), 158. L. T. 3; Millar & 
Lang v. Poole, 1907 (O. H. per Lord Dundas), 15 8. L. T. 76. Cf. Frederick 
Braby & Co., Lid. v Edwin Danks & Co. (Oldbury), Ltd., 1907 (O. H. per Lord 
Dundas), 15 8. L. T. 161. 

2 Duffus v. Mackay, 1857, 19 D. 480; Grant v. Grant, 1867, 6 M. 155; 


Hope’s Tr. v. Hope, 1904 (O. H. per Lord Pearson), 11 8. L. T. 625. 
3 1867, 6 M. 155. 


* See as to registration of ships, infra, p. 97. 
5 1860, 22 D.571; 3 Macq. 99. 
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subject to the direction and orders of that company, and that the 
company was the verus dominus of the stock. It was accordingly 
held that arrestment of the stock was sufficient to found juris- 
diction against the defending company. 

Whether, and to what extent, arrestment to found jurisdiction 
creates a nexus on the subject arrested are questions that have 
caused much discussion, and no fewer than five different views 
on the subject may be traced in the decisions. 

(1) The earliest view was that the arrestment imposed a nexus 
which remained until the defender found caution judicio sisti et 
judicatum solvi. In the early case of Young v. Arnold? the Court 
held, “after a great debate,” that the defender was not entitled to 
remove from Scotland the arrested money until he found the 
defender caution judicio sisti et judicatum solvi. The result of 
this view was to give the arrestment to found jurisdiction the 
additional effect of an arrestment on the dependence of the 
cause. 

(2) The next view taken was that, while in ordinary actions 
caution judicatum solvi should not be asked? the old rule applied 
to its full extent in maritime causes. In such cases it was still 
held necessary to find caution judicatwm solvi before the loosing 
of arrestments to found jurisdiction.t In one case, in 1755,5 it 
was observed from the bench “that an arrestment jwrisdictionis 
Jundande gratia is usual in most countries, and in our country; 
but to oblige a defender to find caution judicatum solvi is not 
usual, except in maritime causes before the Admiral Court: that 
it seemeth unreasonable one should be obliged at the commence- 
ment of an action to give the pursuer more security than he had 
before ; and that it would be dangerous to commerce and to 
personal liberty if a debtor were always obliged, when found in 
a foreign country, to find caution judicatwm solvi.” This is the 


1 Cf. Lord President Dunedin in Leggat Bros. v. Gray, 1908, 8. C. 67. 

21683, M. 4833. At a still earlier period it had been held that “ane 
stranger being persewit within this realme befoir ony Judge for ony civil cause 
or actioun, as for debt, aucht and sould find cautioun de judicio sisté et juddcatum 
solu” (Curl v. Watson, 1527, M. 4825). , 

3 Herries v. Lidderdales, 1755, M. 2044 ; Ray v. Bellamy, 1763, M. 2051. 

4 Chalmer v. Gore, 1751, M. 2042; Rowand, 1755, M. 2048; Herries v. 
Lidderdales, 1755, M. 2044. 

5 Herries v. Lidderdales, 1755, M. 2044. 


ARRESTMENT OF MOVEABLES 85 


view taken by Erskine, who says, “The newus laid on the goods Cuar. VI. 
- 1s loosed so soon as the foreigner gives security judicio sisti, that 
is, to appear in Court upon the day on which he shall be cited: 
For though the border warrants granted for arrestment generally 
bear that the goods shall remain under arrestment till the debtor 
shall also give security judicatwm solvi, that he shall make pay- 
ment to the arrester of whatever sum shall be found due, the 
Lords have adjudged that security judicatum solvi ought not to 
be exacted, except in maritime causes; Herries, March 7, 1755, 
M. 2044, This decision was indeed pronounced in the case of 
setting a foreign debtor free from prison, but seems by a fair 
analogy to hold equally to the loosing of arrestments.” 

(3) The distinction taken as to maritime causes next dis- Third 
appeared, and the opinion which was generally expressed in the Y°- 
Scots Courts in the nineteenth century was that an arrestment to 
found jurisdiction laid a nexus on the subject arrested, both in 
maritime and ordinary actions, until the defender found caution 
judicio sistt or entered appearance without stating any objection 
to the jurisdiction. Thus in Longworth v. Hope? Lord Curriehill, 
after distinguishing arrestment ad fundandam from arrestments 
in execution and on the dependence, says, with reference to 
arrestment ad fundandam: “Such an arrestment has no other 
effect than that of creating and sustaining the jurisdiction ; and it 
can be loosed by finding caution de judicio sisti, without finding 
caution judicatum solvi”; and in Carlberg v. Borjesson,? a maritime 
cause, Lord President Inglis said: “The purpose of the arrest- 
ment ad fundandam jurisdictionem is served, and the effect comes 
to an end, either when the party finds caution judicio sisti, or 
enters appearance without stating any objection to the jurisdic- 
tion.” This opinion was concurred in by Lords Mure and 
Shand, Lord Mure saying, “The vessel was in the harbour of 
Glasgow, attached by an arrestment ad fundandam jurisdictionem 
when he sailed, and was bound to remain there until the action 


1 Inst. i, 2,19. This was said, of course, at a time when it was in general 
competent to found jurisdiction by the arrestment of a foreign defender’s 
person as well as his property. See post, Chap. VIL. 

2 1865, 3 M. 1049. 

3 1877, 5 R. 188, 390, and (H. L.) 215, 217. 
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Cuap. VI. was raised and appearance entered, or until the owners had found 
caution sudicio sistt,” 1 


Fourth (4) A fourth view has been expressed in the House of Lords, 
ihe _-@nd is the one now generally accepted. It is that the arrestment 


ceoente is spent and the nevus removed immediately the action is served 

view. on the defender. In North v. Stewart? Lord Watson stated this 
view as follows:—“The sole purpose and effect of an attach- 
ment in these terms” (¢¢. an arrestment ad fundandam) “is 
to fix the locality of the subjects arrested in Scotland, and 
thereby to render their foreign owner liable to be convened in a 
process issuing from the Court of Session at the instance of the 
arrester for recovery of a personal debt. As soon as the foreign 
owner has been duly made a party to that process the arrestment 
is spent, and the arrestee is no longer, as in a question with the 
arrester, under any obligation to retain in his hands the move- 
ables which it affected. It is sufficient answer to any charge of 
breach of arrestment to show that the foreign owner has been 
made liable to the jurisdiction of the Court of Session in a 
competent suit at the arrester’s instance, founded on the arrest- 
ment.... In my opinion the punctwm temports which must be 
looked to in considering whether the foreign defender has been 
effectually made subject to the jurisdiction of the Court, is the 
date of his citation upon the summons. If at that date there is 
a valid arrestment jurisdictionis fundande causd against him, and 
the writ is duly served, the action has commenced, and the juris- 
diction of the Court over the defender in that suit is duly 
constituted, When the jurisdiction has been thus constituted 
it requires nothing to support it beyond the fact that the defender 
was answerable to the Court at the time when he was served 
with its process. After that date another creditor of the defender 
having parata executio may carry off the subject arrested.” This 
opinion was approved by Lords Herschell, Macnaghten, and 
Morris.’ 


1 Cf. Anderson, Child & Child v. Pott & M‘Millan, 1829, 7S. 499; Muir v. 
Collett, 1861, 23 D. 1229. 

21890, 17 R. (H. L.) 60. Cf Lord Neaves in Lindsay v. London and North- 
Western Rly. Co., 1860, 22 D. at p. 592. 

3 This view was followed by Lord President Dunedin in Leggat Bros. v. Gray, 
1908, S. C. 67. His Lordship there says: “I think that while there has been 
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(5) A different view was, however, indicated in a recent case Cuap. VI. 
in the Court of Session.1 There a foreign ship, arrested jurisdic- ig 
tionis fundande causé on June 5, 1895, sailed from the country 
before the end of that month. An action was raised against the 
owners on August 30 following, and the question at issue was— 
Had there been such delay in raising the action as to invalidate 
the arrestment and so oust the jurisdiction of the Court? The 
Court held that the delay had not that effect, and in giving 
judgment took occasion to observe on the general effect of such 
an arrestment. The view held by the Court was thus stated by 
Lord Kinnear :—‘ It is, I think, a very anomalous rule that juris- 
diction should be founded by a diligence which is utterly ineffec- 
tual to attach anything. It is conceded, and indeed that is the 
basis upon which the whole discussion arises, that the arrestment 
upon which the pursuer relies lays no embargo upon the ship. 
It does not attach the ship. It is not an arrestment in fact of 
anything whatever, but is an arrestment which the owner or 
master of the ship may disregard entirely ; or which, if it were used 
with reference to debts or goods in the hands of a third person, the 
arrestee might disregard so as to render it absolutely of no effect.” 
In the same case, Lord M‘Laren observed: “It is now settled, I 
think, beyond dispute that arrestment surisdictionis fundande causd 
does not attach the property arrested. Perhaps it has not been 
defined what is the precise effect of the diligence. It seems to 
me merely to attest the fact that the ship is at the time within 
the jurisdiction, and that notice has been given that it is the 
intention of the person using the diligence to raise an action 
founding on the jurisdiction which results from the property being 
within the country. It is difficult to see what hardship should 
result from the continuance of the effect of such certificate or 
notice in the case of maritime subjects. No disability is imposed 


perhaps a vacillation of opinion as to whether an arrestment ad fundandam 
does or does not create a nexus upon the property arrested, the opinion has 
come to be quite settled that although no nexus is created—at least after 
jurisdiction is founded and the action has commenced—yet the origin of the 
whole proceeding can be traced to the idea that when the arrestment was 
laid on, there was some property to be taken in execution.” Cf. opinion of 
the same judge in Hope v. Derwent Rolling Mills Co., Ltd. 1905, 7 F. 837, 
at p. 845. 
1 Craig v. Brunsgaard, Kjosterud & Co., 1896, 23 R. 500. 


Cuap. VI. 


Which 
view is 
correct? 


88 JURISDICTION IN PERSONAL ACTIONS 


upon the owner of the ship, and the master is put under no obliga- 
tion to make the ship forthcoming.” It must be noted, however, 
with reference to this case, that the views of the law above stated 
appear to have proceeded almost entirely on the admission of the 
counsel for the defender (who had removed the ship) that the 
arrestment created no nexus, and that there was, so far as appears 
from the report, no consideration in the Inner House of the views 
expressed by Lord Watson in North v. Stewart} as to the effect of 
the arrestment ad fundandam in laying a nexus on the arrested 
subjects until the citation of the defender in the action. 

In considering which of these different views is correct, one 
must keep in view the essential principle on which this jurisdiction 
is founded. It is no doubt true, to use Lord M‘Laren’s words, that 
the arrestment attests the fact that there is moveable property 
belonging to the defender within the territory, but to say that this 
is its only effect is to give an incomplete statement of the matter. 
Further, it is incorrect to say, as Lord M‘Laren does, that the 
jurisdiction results merely “from the property being within the 
country.” To allow of an effective judgment being given, the 
property in question must be in such a position that it is capable 
of being taken in execution by the pursuer. Now an arrestment 
on the dependence can be laid on only after the summons has passed 
the Signet,? and, if the arrestment to found jurisdiction lays no 
nexus whatever on the subjects arrested, a defender would always 
be able to withdraw his property from the territory in the interval 
—sometimes, no doubt, very short—that elapses between the time 
when the arrestment ad fundandam is laid on and the time when 
it is possible to arrest on the dependence. In short, if the view 
in Craig’s case be sound, the arrestment ad fundandam would serve 
merely as a warning to the defender to remove his property from 
the territory, and thereby tend to prevent the possibility of any judg- 
ment in the action being made effective against him. To ensure, 
therefore, that the judgment in the action should be effective, it is 
necessary that the arrestment to found jurisdiction should lay a 
necus on the arrested subject, and that the nevus should remain 
until it is possible to arrest on the dependence. Accordingly it 


11890, 17 R. (H. L.) 60. 
2 Graham Stewart, Law of Daligence, 17. 
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is thought that the view most in consonance with principle is that 
enunciated by Lord Watson in North v. Stewart, viz. that the arrest- 
ment is spent only when the defender has been made a party to 
the process; that is, when the summons has been duly served on 
him. By that time, it has become possible to arrest on the depen- 
dence, and so to secure the defender’s property for execution, and, 
after that time, there is thus no further use for the arrestment ad fun- 
dandam. It is, in this view, not necessary to go the length of the 
third view of the subject above stated, viz. that the nevus remains 
until caution is found judicio sisti,or until the defender enters appear- 
ance without objecting to the jurisdiction. It is sufticient if the 
nexus remains until the date of citation, by which time it is possible 
to make the judgment effective by arrestment on the dependence.” 
It is quite consistent with this view that, as was held in North v. 
Stewart,’ an arrestee ad fundandam is not prevented from parting 
with the arrested subjects after the citation of the common debtor 
in the action against him.‘ It is the pursuer’s own fault if he 
does not secure the arrested property by arresting it on the 
dependence when, or before, he cites the defender. 

The arrestment ad fundandam must be valid and sufficient at 
the time of the service of the summons. An action commences 
when the summons is served and no sooner.’ “ Accordingly on that 
ground alone, it is enough to say that jurisdiction is founded in 
perfectly good time if it is founded when the summons is 
served, because until the summons is served there is no action.” 
The view that Walls’ T'rs. v. Drynan’ is authority for the proposition 


11890, 17 R. (H. L.) 60. C£. Leggat Bros. v. Gray, 1908, S. OC. 67. 

2 Of. Graham Stewart, Law of Diligence, 272. Mr. Stewart inclines to the 
opinion that the fifth view is the correct one. 

3 1890, 17 R. (H. L.) 60. 

‘ Cf. Lord President Dunedin in Leggat Bros. v. Gray, 1908, 8. C. 67: “The 
doctrine, which after a certain amount of doubt, especially, I think, as shown in 
the case of Malone & M‘Gibbon v. The Caledonian Rly. Co. (1884, 11 R. 853), may 
now be held to be firmly established by the case of North—the doctrine, viz. that 
an arrestment ad fundandam does not create a nexus as against the arrestee which 
prevents him parting with the subject.” For a complete statement of the 
doctrine, Lord Dunedin should have added the words—“ after the date of the 
citation of the defender or common debtor in the action against him.” 

5 Alston v. Macdougall, 1887, 15 R. 78; Walls’ Trs. v. Drynan, 1888, 
15 R. 359. 

® Per Lord President Inglis in Walls’ Trs. v. Drynan, 1888, 15 R. 359. 

715 R. 359. Cf. Morley v. Jackson, 1888, 16 R. 78 
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that the jurisdiction of the Court over a foreign defender is not 
complete unless the arrestment to found jurisdiction was subsist- 
ing and effectual at the time when defences are due was dis- 
claimed in the Court of Session! and disapproved in the House 
of Lords. “In my opinion,” says Lord Watson, “the punctum 
temporis which must be looked to, in considering whether the 
foreign defender has been effectually made subject to the juris- 
diction of the Court, is the date of his citation upon the summons. 
If at that date there is a valid arrestment jurisdictionis fundande 
causdé against him, and the writ is duly served, the action has com- 
menced, and the jurisdiction of the Court over the defender in 
that suit is fully constituted. When jurisdiction has been thus 
constituted it requires nothing to support it beyond the fact that 
the defender was answerable to the Court at the time when he was 
served with its process. After that date another creditor of the 
defender having parata executio may carry off the subject arrested, 
or it may perish, but the action already begun will not in either of 
these cases abate through defect of jurisdiction. That appears to 
me to be a principle which applies to the exercise of jurisdiction 
by all Courts, irrespective of the particular circumstances which 
originally gave them jurisdiction. When a person has been com- 
petently brought into Court he cannot thereafter escape from its 
jurisdiction by reason of circumstances supervening which, had 
they originally existed, would have exempted him from its 
process.” Accordingly, if the arrestment is valid at the date of 
the execution of the summons, jurisdiction will be founded. 
Unlike some other grounds of jurisdiction, which are general 
and applicable to any number of actions, arrestment is a valid 
ground of jurisdiction in respect only of the particular action in 
contemplation of which it has been used. As has been stated, the 
application to the Court for letters or warrant of arrestment sets 
forth that the applicant is about to raise an action against the 
defender, and the arrestment will not found jurisdiction in any 
action other than the particular one so referred to, An arrest- 
ment to found jurisdiction “has not,” says Lord President Inglis,’ 


1 Stewart v. North, 1889, 16 R. 927. 

2 North v. Stewart, 1890, 17 R. (H. L.) 60 at p. 63. 

3 Anderson v. Harboe, 1871, 10 M. 217. See also Goodwin & Hogarth v. 
Purfield, 1871, 10 M. 214. 
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“the effect of subjecting the arrestee to jurisdiction in all actions, Car. VI. 
even at the instance of the same party, or in reference to the same 
matter. The effect is only to subject him to jurisdiction in the 
particular action for the purpose of which the arrestment is 
used.” 

In the case in which this opinion was pronounced, it was sought 
to amend the summons by introducing certain new pursuers, but, 
as was pointed out by the Lord President, these parties had taken 
no steps to found jurisdiction. “Therefore,” said his Lordship, 
“the very first thing that would happen if we sustained this 
amendment, would be that the defender would object to the 
iurisdiction of the Court; and I confess I do not see how that 
plea could be answered.” So in another case,! where a ship had 
been arrested to found jurisdiction in a small debt action, the 
defender presented a petition for the recall of the arrestments 
ag groundless and oppressive, but, before any deliverance on his 
position had been given, he paid the debt sued for. The pursuer 
then raised an ordinary action to recover the expense of the arrest- 
ments, but it was held that the Court had no jurisdiction to try 
this action, As Lord President Inglis said, “The arrestments 
founded on were used, not with reference to this action, but to 
found jurisdiction in a previous action, out of which this one is 
said to have grown. That was a small debt action for £2, 5s. 6d., 
against Purtield as an individual, in which decree was given against 
him, and the amount, with expenses, was paid by him on the same 
day. That action, therefore, was at an end before this action was 
raised ; and I cannot see how the arrestments used in that action 
can have any effect in founding jurisdiction in this action.”2 But 
arrestment will found jurisdiction, not merely to give decree in 
an action, as originally laid, but also as it may be competently 
amended. An action may be “amplified so long as the amplifica- 
tion is within the forms of process,” and yet remain the same 
action. In such circumstances the jurisdiction of the Court 

1 Goodwin & Hogarth v. Purfield, 1871, 10 M. 214. 

2In Smith & Son v. Owners of “ Crystal Spring,” 1890, 7 8. L. Rev. 67, a 
Sheriff Court case, it was held that the expense of arrestment ad fundandam 
could be recovered as part of the expenses of process in the consequent action. 


The expense of arresting is part of the costs necessarily incurred by the 
pursuer in enforcing his claim. Cf. Graham Stewart, Law of Diligence, 273. 
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Cuap. VI. remains the same.!' The question has been raised? as to whether, 
if a pursuer who has founded jurisdiction by arrestment dies, his 
representatives can sist themselves in the action and follow it 
forth to judgment. Mr. Stewart thinks that the jurisdiction 
already constituted in such a case would be available to a 
representative of the pursuer sisting himself in the action, and 
possibly even to an assignee of the pursuer. But there is some 
doubt whether this is so. The opinion of the consulted judges in 
Cameron v. Chapman® was definite that “the arrestment is of no 
avail to anyone except to him who has used it,” and it has been 
held‘ that arrestments laid on by a limited company to found 
jurisdiction were not available to a liquidator who had been 
sisted as pursuer in room and place of the company. Mr. Stewart’s 
opinion is founded largely on the circumstance that in the case sup- 
posed no new action is being raised—* the important question is, 
whether the action is just the original action to found jurisdiction 
in which arrestment was used.” It will be remembered, too, that 
while in Anderson v. Harboe, there was only one action, what 
really was proposed there was to amend the action by adding 
certain new pursuers, since it was found that the original pur- 
suer who had used the arrestments had no title, by himself, 
to recover the whole damages sued for. This is substantially 
different from the case of the representative of a deceased 
pursuer taking up his author’s action. It is settled that 
jurisdiction founded by arrestment against a foreign defender 
will not transmit against Ais representatives on his death 
pendente lite.® Before decree can be validly granted against 
such representatives they must themselves have been made 
amenable to the jurisdiction. They may, of course, sist themselves 
as parties and prorogate the jurisdiction if they care to do so. 

Does an Whether an arrestment ad fundandam may become ineffectual 


Ot at through mere delay in raising the action, and if so, what delay is 


dandam 1 Hope v. Derwent Rolling Mills Co., Ltd., 1905, 7 F. 837. 
ineffectual 7 Graham Stewart, Law of Diligence, 265. 3 1838, 16 S. 907. 
through 4 Liquidator of the American Mortgage Co. of Scotland, Ltd. v. Sidway, 1907, 
delayin 14 §, L. T. 924(0. H. per Lord Guthrie). 
raisingthe 6 1871, 10 M. 217. 

: 8 Cameron v. Chapman, 1838, 16 8. 907 ; Crockart v. Dundee and Arbroath 
Rly. Co., 1852, 15 D. 202. 
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permissible, are questions on which there is comparatively little Cuar. VI. 
judicial authority. In one case? it is said* that the session papers 
show that there was a delay of two years between the execution 
of the arrestment and the service of the summons, and in an Outer 
House case? Lord Stormonth-Darling held that a delay of two 
months was not too much. The matter was, however, discussed 
in some detail in Craig v. Brunsgaard, Kjosterud & Co4 In that 
case the arrestment was used on June 5 and the action was raised 
on August 30 following. It was held that there had been no 
undue delay, and jurisdiction was sustained. Lord Adam said: 
“No authority has been quoted, and I believe none exists, to the 
effect that mere lapse of time will cause an arrestment to become 
invalid; but it has been said that it-is impossible to allow it to 
hold good for ever, and that some limit must be fixed to its dura- 
tion. It is unnecessary to decide that point in the present case, 
for there is nothing to show that here there was unreasonable 
delay, and so we need not consider whether such a rule might be 
applied in cases where that had been proved. Accordingly I 
reserve my opinion on the question whether, if the action had not 
been raised for a year or two years, we might not on equitable 
considerations apply some such principle as that contended for by 
the defenders.” 

The opinions of the judges in Craig’s case seem, however, to 
have been based to some extent on the view that an arrestment 
ad fundandam creates no nexus on the arrested subjects, and it is 
thought that that view cannot be maintained in the light of the 
opinion of the House of Lords in North v. Stewart’ that an arrest- 
ment to found jurisdiction is not spent till the defender is duly 
cited, and that, till he is so cited, the arrestee is under obligation 
to retain the arrested’ subjects in his hands. On the assumption, 
then, that North v. Stewart expresses the true view of the law, it 
would seem that the effect of an arrestment ad fundandam, so long 
as it is valid, is just the same as that of other arrestments, and 
it is thought that such an arrestment may be fairly held to be 


1 White v. Spottiswoode, 1846, 8 D. 952. ; 

2 See Cratg v. Brunsgaard, Kjosterud:d& Co., 1896, 23 R. 500. 

3 Jacobo v. Scott, 1895, 28. L. T. 455. * 1896, 23 R. 500. 
5 See ante, p. 87. 6 1890, 17 R. (H. L.) 60. 
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governed by the provision of the Personal Diligence Act? that 
“all arrestments shall hereafter prescribe in three years.” If this 
view be sound, an arrestment ad fundandam lays a nexus on the 
arrested subject sufficient to found jurisdiction for three years 
from its date. The possible objection that this might operate 
hardly on a defender is met by the considerations that he may, 
at any time, have the arrestment recalled on finding caution 
judicto sisti, and that he may apply to the Court for the recall 
of the arrestment, without caution, if it is nimious or oppressive. 
It was long ago settled that a “process of multiplepoinding 
superseded the necessity of an arrestment jurtsdictionts fundande 
gratid,” ® so that a foreign claimant in such a process may be called 
without jurisdiction having been founded against him. The fact 
of there being a fund in manibus curie for distribution among 
those entitled to it, of itself, gives the Court power to issue 
effective judgments concerning its disposal, and thus creates a 
jurisdiction to settle the claims of all parties interested, whether 
natives or foreigners. But this rule applies only with reference 
to the various parties in the multiplepoinding, and with reference 
to that process itself. It is, moreover, not a personal jurisdiction 
over the claimants,’ but (as explained elsewhere ‘) a real jurisdiction 
over the res or fund in medio which is in Scotland, and therefore 
subject to the jurisdiction of the Scottish Courts. The circum- 
stance of a foreigner being a claimant in a multiplepoinding does 
not give the Court jurisdiction against him in another action 
unless in respect of reconvention. If a creditor of such 
a claimant brings an action against him, he must found 
jurisdiction by arrestment or in some other legal way.® 

11838, 1 & 2 Vict. c. 114, s. 22. Cf the Act 1669, c. 9, and opinion of 
Lord Kincairney in Craig v. Brunsgaard, Kjosterud & Co., 1896, 23 R. 500. 
Cf. Graham Stewart, Law of Diligence, 273. 

2 Mansfield, Ramsay & Co. v. Smith, Wright & Gray, 1795, M. 2594. 

3 Cameron v. Chapman, 1838, 16 S. 907, Muller v. Ure, 1838, 16 S. 1204; 
Orockart v. Dundee and Arbroath Rly. Co., 1852, 15 D. 202. See Black & Knox 
v. Ellis, June 7, 1805, F. C., and Innerarity v. Gilmore, 1840, 2 D. 813. 

4 Chap. X. 

5 Bell v. Stewart, 1852, 14 D. 837. It wassaid by Lord Curriehillin Thompson 
v. Whitehead, 1862, 24 D. 381, at p. 354 (and the statement was repeated in a 
recent Sheriff Court case—Hammond v. Vance, 1897, 14 8. L. Rev. 283), that if 


“a foreigner lodges a claim in a process of multiplepoinding in a Scottish 
Court, he is liable to be sued in this Court” (.e. the Court of Session) “by 
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In an early case! it was held, in accordance with this rule, that Cuap. VL 
an agent employed by a trustee on a sequestrated estate to con- 
duct a process for behoof of the estate cannot sue, for payment of 
his account, a foreigner who has claimed on the estate without 
first founding jurisdiction against him by arrestment. It has been 
said? on the authority of another case? that a multiplepoinding 
raised against foreign defenders can be brought only in the Court 
of Session. But this is not so. The Sheriff Courts (Scotland) Act, 
19074 (rule 128), repeating the provisions of section 47 of the 
Sheriff Courts (Scotland) Act, 1876,5 provides that an action of 
furthcoming or multiplepoinding may be raised in the Sheriffdom 
where the fund or subject im medio is situated, or in that to whose 
jurisdiction the arrestee or the holder of the fund is subject, 
although the common debtor may not reside within either sheriff- 
dom. The Sheriff may grant warrant to cite any persons furth of 
Scotland,® and it would therefore seem clear that the fact of a 
foreigner being a claimant in a Sheriff Court multiplepoinding 
gives the Sheriff jurisdiction against him in the multiplepoind- 
ing.” It has to be noted also that arrestment of moveables, 
though formerly a ground of jurisdiction in the Supreme Court 
only,’ is now a ground of jurisdiction in the Sheriff Court also.® 


every creditor he has. That was decided in the case of Mansfield, Ramsay 
& Co.” But this statement is incorrect and misleading. The true import of 
Mansfield, Ramsay & Co.’s case is fully explained by Lords Rutherford and 
Medwyn in Bell v. Stewart, cit. sup. As Lord Medwyn there said, “When 
a foreigner merely appears as a claimant in a multiplepoinding, or pursuer in 
an action in our Courts, this does not give every inhabitant of this country a 
right to convene him for any claim whatsoever, nor gives our Courts a general 
jurisdiction over him as if he were no longer a foreigner.” See Colville v. 
Colville, 1891, 7S. L. Rev. 266. 

' Smyth v. Nunean, 1826, 5 S. 8. In this case opinions were expressed that 
an agent might sue, in the Scots Courts, a foreigner who had employed him to 
conduct a process here, for his account, without the necessity of founding 
jurisdiction, but there seems to be no warrant for such views. 

2 Graham Stewart, Law of Diligence, 254. 

3 Harvey, Hall & Co. v. Black & Son, 1831, 9 8. 785. ‘ 

47 Edw. vir. ¢ 51. 5 39 & 40 Vict. ¢. 70. 

87 Edw. vir c. 51, rule 15. Cf 39 & 40 Vict. c. 70, 5. 9. 

7 Of. Dove Wilson, Sheriff Court Practice, 4th ed. 73-4; Nisbet v. Sinclair, 
1906, 22 8. L. Rev. 177 ; North British Rly. Co. v. White, 1881, 9 R. 97. 

8 Harvey, Hall & Co. v. Black & Son, 1831, 98. 785 ; Burn v. Purvis, 1828, 
78.194; White v. Spottiswoode, 1846, 8 D. 952. 

97 Edw. vir. c. 51,8. 6. See post, Chap. XXIII. 
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If a valid decree has been got against a foreigner, it is not 
necessary again to found jurisdiction against him, by avrrest- 
ment or otherwise, before diligence can proceed against him.’ 
In Burns v. Monro®—an action of furthcoming upon arrest- 
ments used on a registered protest—the common debtor was 
subject to the jurisdiction ratione domicilit at the date of the 
registration of the protest, but at the date of the warrant to 
arrest and of the arrestment he had become a foreigner. It was 
held that diligence could proceed without any arrestment ad 
Jundandam. 

Like other moveable subjects within the territory, ships must 
be arrested before jurisdiction can be founded against their owners, 
if such owners are not otherwise subject to the Scots Courts. The 
mere fact that a ship is lying in the territorial waters, or is 
registered at a Scottish port,? will not, of itself, create jurisdiction 
against the owner. But there are various specialties in the arrest- 
ment of ships ad fundandam which must be referred to. The 
arrestment of a ship differs from the arrestment of other move- 
ables in this, that it is of the nature of a real diligence directed 
against the vessel itself, while the ordinary diligence of arrest- 
ment operates merely as a personal prohibition against the 
arrestee’s parting with the subjects arrested* “The arrestment 
is made by affixing the schedule to the main or only mast, and 
chalking above it the Royal initials.”® If the vessel has no mast 
the schedule is fixed to the stern post.6 In addition to the 
warrant to arrest, warrant may be got to dismantle the vessel 
if there is danger of her removal; but such warrants authorise 
the attachment of the vessel only while she is in a harbour, 
or at anchor in a roadstead. It is illegal to follow and arrest 
a vessel after she has proceeded on her voyage;’ and while a 
vessel was lying in a harbour after having been illegally arrested 
and brought back to port it was held that no party concerned 


1 Burns v. Monro, 1844, 6 D. 1352. Wightman v. Wilson, 1858, 20 D. 779. 
2 Last note. 

3 Anderson v. Sillars, 1894, 22 R. 105, per Lord Kincairney. 

4 See Lord Shand in Carlberg v. Borjesson, 1877, 5 R. 188. 

5 Graham Stewart, Law of Diligence, 41. 

6 Mill v. Hoar, Dec. 18, 1812, F.C. 

7 Carlberg v. Borjesson, 1877, 5 R. 188, aff. 5 R. (H. L.), 215. 
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in the illegal arrestment could again arrest her ad fundandam.) Cuar. VI. 
But it would seem that an arrestment of the vessel while in that 

position by a third party, who had no connection with the illegal 
arrestment, would be good? If the captain of a vessel which has 

been validly arrested ad fundandam threatens to disregard the 
arrestment and take the vessel to sea, warrant will be granted 

to have her brought into port and dismantled? 

The certificate of registry is such primd facie evidence of the 
title to a ship that the registered owners, so long as their title 
has not been effectively challenged, are entitled to unconditional 
recall of arrestments used by creditors of former owners, even 
though the arresters aver that the transfer from these former 
owners was fraudulent and collusive So also arrestment of a 
ship is no ground of jurisdiction against a defender who is not 
the registered owner unless it has been proved that the ship 
was really the property of the defender.® But, so long as the 
registered title stands, it is conclusive evidence of ownership. 
Thus, in Duffus v. Mackay, a ship belonging to Nova Scotia had 
been arrested ad fundandam at Leith. While she was on the 
high .seas, and before the date of the arrestment, the parties 
sued had transferred her to other parties at Halifax. The certi- 
ficate of registry in favour of the transferees was produced, and 
although the pursuer made strong averments of fraud and collusion 
on the part of the parties to the transfer, the arrestments were at 
once recalled on the petition of the transferees, Again, in Grant 
v. Grant,’ a party, in order to found jurisdiction in an action 
against a Welshman, arrested a vessel, thirty-three sixty-fourth 
shares of which, ex facie of the register, belonged to the defender’s 
pupil children; the other shares were registered in the name of 
a third party. After service of this action, the pursuer raised 
another action against the children to reduce the bill of sale in 
their favour, and to have it declared that the shares thereby trans- 


1 Tbid., 5 R. 390 ; affd. 5 R. (H. L.) 217. 

2 Crowder v. Watson, 1881, 10 8. 29; 6 W. & S. 271, 

3 Turner v. Galway, 1882, 19 S. L. R. 892. 

4 Duffus v. Mackay, 1857, 19 D. 430; followed in Grant v. Grant, 1867, 
6M. 155. Cf. Bell v. Gow, 1862, 1 M. 183. 

5 Bell v. Gow, 1862, 1 M. 183. 6 1857, 19 D. 430. 

7 1867, 6 M. 155, 
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ferred to them really belonged to his debtor. To found jurisdiction 
in the second action he again arrested the vessel. It was held 
that the arrestment in the first action was inept in respect 
that, ex facie of the register, the children, and not the father, 
were the owners, and that, in the second action, which was 
directed against the children, the arrestment was also inept in 
respect that the conclusions of the action were destructive of 
the jurisdiction, to found which the arrestment had been used. 
Further, the Court will recall arrestments which have been used 
to found jurisdiction in an action against former owners who 
have granted a bill of sale to another party, even although 
the bill of sale is not registered, if, by the lex loci, registration 
is not necessary for the valid transfer of the vessel. But the 
arrestment of a ship which stands on the register in the name of 
some other party than the defender is not necessarily incompetent 
or null, If it were shown, in a competent process, that the entry 
in the register and the bill of sale on which it followed were 
fraudulent and collusive, and that the defender was the real 
owner, the arrestment against him would be sustained? And 
suppose A, the registered owner of a ship, transfers. her, by bill 
of sale duly registered, to B, and suppose ©, a creditor of A, 
brings an action against A and B for reduction of the transfer, 
and for payment of his debt, on the averment that the transfer 
was fraudulent, it would seem that the Court would have juris- 
diction if the vessel had been arrested ad fundandam’ Arrest- 
ments will also be sustained to found jurisdiction in an action 
against the master of a ship, although he is not one of the 
registered owners, if the action is raised against him as repre- 
senting the ship and the names of the real owners cannot be 
ascertained.* 

It should also be noted that sithouah an action is directed 


1 Schultze v. Robinson & Niven, 1861, 24 D. 120. In this case the Court 
recalled the arrestment of a Prussian ship on the petition of a transferee, 
whose bill of sale, executed in Prussia prior to the arrestment, was unregis- 
tered. The judgment was based on an opinion of a Prussian lawyer that 
according to Prussian law the bill of sale was a valid title without registration. 

2 Bell v. Gow, 1862, 1 M. 183. 

3 See Lord Deas in Grant v. Grant, 1867, 6 M. 155, at 157. 

4 Morison & Milne v. Massa, 1866, 5 M. 130. 
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against some only of the owners of a vessel, jurisdiction is founded Cuar. VI. 
against them by the arrestment of the vessel herself, and not 
merely the separate interests or shares of the defenders and 
that arrestment of a ship will not found jurisdiction in an action 
against a mortgagee, even though the mortgagee be in possession.” 

There remains the interesting question as to how far the Extra-— 
jurisdiction of the Scots Courts founded on arrestment will ss 
receive recognition in foreign Courts. This question falls to ae 
be considered in two main aspects, according as the decree jurisdic- 


. p . ‘ion 
following on arrestment has been pronounced in absence or founded 


P on arrest- 
in foro. ment. 


First, then, as regards decrees in absence. It was said by Decrees in 
Brett, LJ. (afterwards Lord Esher, M.R.), in an English case? mbpetice: 
arising out of the exercise by a Californian Court of jurisdiction 
against an absent Englishman founded on his possession of a 
ship lying at San Francisco, that the law of California which 
allowed jurisdiction so to be founded was not in itself “contrary 
to natural justice.” Territorial courts have complete control, 
not merely over real but also over all moveable property which 
they can attach within their territory. As was said by Lord 
Selborne in the Privy Council in Sirdar Gurdyal Singh v. The 
Rajah of Faridkote,* territorial jurisdiction “may be exercised 
over moveables within the territory.” It is true that the 
jurisdiction thus exercised, if the defendant has never appeared 
and contested the suit, is, as Story says> “to be treated to all 
intents and purposes as a mere proceeding im rem, and not as 
personally binding on the party as a decree or judgment in 
personam ; or, in other words, it only binds the property seized 
or attached in the suit, to the extent thereof, and is in no just 
sense a decree or judgment binding upon him beyond that property.” 
To the extent, therefore, of warranting a decree in rem with reference 
to the arrested subjects, Scots jurisdiction founded on arrestment 
and exercised in absence appears entitled to international recogni- 

1 Gibson v. Snvith, 1849, 11 D. 1024. 

2 Jones v. Samuel, 1862, 24 D. 319. 

3 Fletcher v. Rodgers, 1878, 27 W. R. 97. 

4[1894] A. C. 670, at p. 683. 


5 Conflict of Laws, s. 549. See also Hulton v. Guyot, Supreme Court of 
U.S. A., 1895, 159 U.S. 113. 
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tion ;1 but if it were sought to enforce such a decree in a foreign 
court the decree would receive scant respect, and, in certain 
countries at least, would not be enforced.2 The English Courts, 
for example, will not enforce the decree of a foreign court which 
has no jurisdiction over a defender other than that founded on 
his possession of property, heritable or moveable, within its 
territory. As Mr, Justice Blackburn, following Story’s reason- 
ing, said in Schibsby’s case,‘ “it should rather seem that, whilst 
every tribunal may very properly execute process against the 
property within its jurisdiction, the existence of such property, 
which may be very small, affords no sufficient ground for im- 
posing on the foreign owner of that property a duty or obligation 
to fulfil the judgment.” So, again, the Supreme Court of Cape 
Colony refused to enforce a decree of the Natal Court pronounced 
against a non-resident whose property had been attached in Natal 
in order to found jurisdiction there against him.6 In pronouncing 
judgment De Villiers, C.J., said: “If a person in Natal wishes 
to sue any person within this Colony, he must come into this 
Court to do so, and I cannot accede to the proposition that 
because there had been an attachment of the defendant’s property 
in Natal, the Court of Natal obtained jurisdiction over his property 
here. By the attachment of his property in Natal the Court 
obtained a jurisdiction in respect of that particular property, 
but the defendants not having appeared in that Court at all, 
I do not think that this Court is bound to give effect to the 
judgment.” But it is conceivable that, on grounds of reciprocity, 
a foreign Court which exercised, as the Natal Court did in the 
case cited, jurisdiction founded on attachment of an absent 


' Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] A. C. 670. But ef. 
Bar, International Law (tr. Gillespie), 912. 

* Cf. Lord Salvesen in Pick v. Stewart, Galbraith & Co., Lid., 1907 (O. H.), 
158. L. T. 447. 

3 Schibsby v. Westenholz, 1870, L. R. 6 Q. B. 155; Emanuel v. Symon, 
[1908] 1 K. B. 302. It has been expressly provided as regards the Judgments, 
Extension Act (81 & 32 Vict. c. 54, s. 8) that it “shall not apply to any 
decree pronounced in absence in any action proceeding on an arrestment 
to found jurisdiction in Scotland.” 

41870, L. R. 6 Q. B. 155, at 163. 

5 Acutt Blaine & Co. v. The Colonial Marine Assurance Co.,1 Juta, 406, cited 
in Opinions of Grotius, trans. by D, P. de Bruyn, 98-9. See Rattigan’s Private 
International Law, 233-4. 
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defender’s property, might recognise and enforce to its full Cap. VI 
extent a Scots decree following on arrestment. 

So much for decrees in absence. But if a defender, after Decrees 
jurisdiction against him has been duly constituted by arrestment, "4°" 
enters appearance, defends the action, and has decree pronounced 
against him, is that decree entitled to extra-territorial recognition ? 
The question was raised by Blackburn, J., in Schibsby v. Westenholz? 
——a case with reference to the enforcement of a French judgment 
—how far a defendant, whose appearance before a foreign tribunal 
was so far involuntary that he appeared only in order to try to 
save some property in the hands of that tribunal, was subject to its 
jurisdiction, but it was there left open. Blackburn, J., pointed out, 
however, that the decision in the previous case of De Cosse Brissac v. 
Rathbone? is an authority for the proposition that “ where the defen- 
dant voluntarily appears and takes the chance of a judgment in his 
favour he is bound.” In that case a French decree was enforced 
against English defendants who averred that they appeared in the 
French suit merely to protect property belonging to them in 
France, which might have been attached had they allowed decree 
to go against them in absence. More recently, however, the point 
came up before the Court of Appeal in Voinet v. Barrett* In that 
case it was sought to enforce in England a French decree obtained 
at Besancon against the defendants, who were Englishmen domiciled 
and carrying on business in England. There was no property of 
the defendants in the hands of the French Court, but it was said 
that they had business relations with French houses, and were 
frequently in such a position that a Judgment of a French Court 
could be executed against property belonging to them in France. 
The defendants appeared in the French process up to a certain 
point, though ultimately decree was pronounced against them in 
their absence. The Court enforced the French decree, and com- 


1 See American cases cited in Piggott’s Foreign Judgments, 3rd ed., pt. i, 
. 261. 

2 Schibsby v. Westenholz, 1870, L. R. 6 Q. B. 155, at 162, 

3 1861, 6 H. & N. 301; 30 L. J. Ex. 238. Of also Simpson v. Fogo, 1860, 
29 L. J., Ch. 657 ; 32 L. J., Ch. 249; Leverpool Marine Credit Co. v. Hunter, 
1868, L. R. 3 Ch. 479; General Steam Navigation Co. v. Gutllou, 1848, 11 
M. & W. 877; Fletcher v. Rodgers, 1878, 27 W. R. 97, 

41885, 55 L. J., Q. B. 39. 
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Cuar. VI. menting on the observations of Blackburn, J., in Schibsby’s case, 
Lord Esher, M.R., said it “clearly means that an appearance which 
would otherwise be voluntary is not treated as voluntary if it is 
only made in order to save property which is in the hands of a 
foreign tribunal; that is to say, if the appearance is made in 
a case in which property of the party so appearing is already in 
the foreign country and has been seized by the foreign tribunal 
before appearance has been entered, so that the party appears in 
order to save the property so seized, and in order to get it out 
of the hands of the foreign tribunal. Such an appearance is not 
treated as voluntary, because it is made in order to save property 
which is already in jeopardy in the hands of a foreign tribunal ; 
but if a defendant enters an appearance before any property has 
been seized, such an appearance may be a voluntary appearance. 
Where, however, the defendant appears voluntarily, he must then 
submit to the decision of the tribunal... .” The result of these 
cases seems to be that it would be held in England that while an 
appearance by the defendant in a Court of a foreign country, for 
the purpose of protecting his property already in the possession 
of that court, may not be deemed a voluntary appearance, by 
which the defender would be bound, yet an appearance solely for 
the purpose of protecting other property in that country from 
seizure would be considered as a voluntary appearance, the decree 
following on which would have complete extra-territorial validity. 
Applying these principles to the Scots jurisdiction founded on 
arrestment, it would appear that if property belonging to the 
defender had been arrested on the dependence, as well as to 
found jurisdiction, and if he entered appearance in order 
to protect that property from being attached in execution, his 
appearance would not be regarded as voluntary; and if decree 
were ultimately pronounced against him, it would not be enforced 
in the Courts of his own country as regards any balance not met 
by the proceeds of the arrested property. If, however, nothing 
of any value had been arrested actually on the dependence, and 
if the defender entered appearance and fought the case with the 
object merely of preventing the possibility of a decree against him 


1L. B.6 Q. B. 155, at p. 162. 
2 Cf. Hilton v. Guyot, 1895, 159 U. 8. 113, 
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being enforced at some future time against property of his which Cuap. VI 
might come to be in Scotland, his appearance would be regarded 
as voluntary and the decree would be enforced. A Court of 
Session decree obtained in such circumstances could be enforced 
in England under the provisions of the Judgments Extension 
Act. The general principle involved is aptly summed up by 
Lord Justice Bowen in Voinet v. Barrett,2 where he says, “The 
stream of authority is to the effect that appearance, unless it be 
appearance under duress, is an election to submit to the juris- 
diction from which the process issued.”? This, however, is not 
a recognition of arrestment as a good ground of jurisdiction, but 
rather is it an application of the principle of prorogation. 


131 & 32 Vict. c. 54. 
2 1885, 55 L. J. Q. B. 39, at p. 42. 


3 For an elaborate discussion of this topic see Piggott’s Foreign Judgments, 
8rd ed. 346-55. 
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JURISDICTION IN PERSONAL ACTIONS (continued) : 
(6) ARREST OF THE DEFENDER’S PERSON WITHIN THE TERRITORY 


Arrest of the Person formerly a Ground of Jurisdiction in Personal Actions 
generally—This Ground of Jurisdiction now Practically Obsolete— 
Conditions under which Jurisdiction may be Founded by Arrest of 
Defender’s Person in Competent Cases — Ratio and Effect of the 
Doctrine—Procedure in Founding Jurisdiction by Arrestment of the 
Person. 


Arrest of PRIOR to the operation of the Debtors (Scotland) Act, 1880,1 
Had sees jurisdiction in personal actions generally might be established 
aground against an individual by the arrest of his person within the 
of juris- 
diction in territory in virtue of a meditatio fuge warrant. To use the 
personal words of Lord Curriehill in Morison «: Milne v. Massa, 
generally. arrestment of the person was “as much a mode of founding 
jurisdiction as arrestment of property. That was at one time 
doubted, but it was settled by the unanimous judgment of the 
Second Division in the case of Muir v. Oollett 28th June 
1861.” 
This This law has, however, been substantially altered by the 
eae operation of the following enactments. The Debtors (Scotland) 
reel Act‘ provided that with certain exceptions no person should, 
ah after the commencement of the Act, be apprehended or imprisoned 
on account of any civil debt. The exceptions from the opera- 
tion of this Act were (1) taxes, fines, or penalties due to the 
Crown, and rates and assessments lawfully imposed or to be 
imposed; and (2) sums decerned for aliment. It was also 
provided that no person should be imprisoned in any case 
excepted from the operation of the Act for a longer period 
than twelve months, and that nothing contained in the Act 
1 43 & 44 Viet. ¢. 34. 21866, 5 M. 130, at 136. 


3 23 D. 1229. 443 & 44 Vict. ¢. 34,8. 4. 
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should affect or prevent the apprehension or imprisonment of Cuap. 
any person under a warrant granted against him as being in ae 
meditatione fuge, or under any decree or obligation ad factum 
prestandum. The Civil Imprisonment Act of 18821 further re- 
stricted the remedy of imprisonment in these excepted cases. It 
enacted that no person should, except as therein provided, be 
apprehended or imprisoned on account of failure to pay any 
sum or sums decerned for aliment ;? it gave to the Sheriffs a dis- 
cretionary power to commit to prison for limited periods persons 
wilfully failing to implement decrees for aliment;* and it limited 
the period for which a person might be imprisoned for failure to pay 
rates and assessments due in any one year to six weeks.* It had 
previously been held that the arrest of a person before judgment 
is incompetent in all cases where imprisonment on the decree is 
incompetent.> As was said by Lord Rutherfurd Clark in Kidd v. 
Hyde’ such arrest.was merely an ancillary and not an indepen- 
dent diligence. It was in accordance with these principles that 
it was held that the exception of meditatio fuge warrants in 
the Debtors Act included only warrants preliminary to actions, 
the decrees in which could be enforced by imprisonment.’ As 
regards alimentary decrees, it has now been expressly held that, 
inasmuch as, under the Civil Imprisqnment Act, imprisonment can 
no longer follow directly on such decrees, but only on a Sheriff’s 
warrant, subsequently obtained, if the defender’s failure to pay 
is wilful, the result of that Act is that such decrees can no longer 
be regarded as decrees which can be followed by personal diligence, 
and further that a meditatio fuge warrant being merely an 
ancillary diligence, imprisonment of a defender in an action for 
an alimentary debt under such a warrant is no longer com- 
petent.® The only debts for the enforcement of which imprison- 
ment is now competent are, therefore, taxes, fines or penalties 


145 & 46 Vict. c, 42. 
28. 3. 388.4, 48. 5. 

5 Av. B., 1848, 5 D. 1116; Marshall v. Dobson, 1844, 7 D. 282; Cf. Kidd 
v. Hyde, 1882, 9 R. 803; Hari v. Anderson's Trs., 1890, 18 R. 169, and 
Glenday v. Johnston, 1905, 8 F. 24. See Graham Stewart, Law of Diligence, 
691. : 

6 1882, 9 R. 803. 
™ Hart v. Anderson’s Trs., 1890, 18 R. 169. 
8 Glenday v. Johnston, 1905, 8 F. 24. 
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due to the Crown, and rates and assessments, lawfully imposed 
or to be imposed. But such debts are not, in practice, sued 
for or recovered by ordinary actions in court. Fines and 
penalties are recovered by summary remedies prescribed in the 
judicial sentences by which they are inflicted; taxes are 
recovered by distraint following on summary warrants granted, 
without the necessity of any action or citation of the debtor, by 
the Tax Commissioners or the Sheriff, in terms of the Taxes 
Management Act! Similarly, Burgh rates and assessments are 
recoverable by poinding on a summary warrant granted by a 
sheriff or magistrate on production of a certificate by the 
collector that notices have been given to the defaulters requiring 
payment of the amount due within fourteen days, that that period 
has expired, and that the amounts are still due2 So, also, poor 
rates are recoverable in the same way as crown taxes? But 
the right to recover rates and assessments by means of ordinary 
actions in court still exists In such actions the common law 
rules of jurisdiction apply,’ and as, theoretically, jurisdiction in 
such actions may still, if necessary, be founded by arrest of the 
debtor's person, it may be well, for the sake of completeness, 
to give a short statement of the rules which have been recog- 
nised as governing the right of arrest; but, in consequence of 
the statutory provisions above cited there is no necessity for 
the foundation of jurisdiction in this way. It is, indeed, com- 
pletely obsolete. It is so also in the case of actions ad factum 
prestandum, although there seems to be no reason, in principle, 
why jurisdiction in such actions should not be competently founded 
by the arrest of the defender’s person, in view of the fact that 


imprisonment is still competent on the decree. 


11880, 43 & 44 Vict. c. 19, s. 97. 

2 Burgh Police (Scotland) Act, 1892, 55 & 56 Vict. c 55, s. 353. Some of 
the larger cities have private Acts with similar provisions. Muirhead, Law 
and Practice Relating to Municipal and Police Government in Burghs in Scotland, 
2nd ed. p. 639. See The Commissioners of Pollokshaws v. M‘Lean, 1899, 2 F. 96, 
as to whether persons outside the ordinary jurisdiction of the sheriff or 
magistrate granting the summary warrant can be included in the warrant. 

3 Poor Law (Scotland) Act, 1845, 8 & 9 Vict. c. 83, s. 88. Cf Poor Rates 
Recovery Act, 1862, 25 & 26 Vict. c. 82, and Graham, Poor Law, 296. 

‘Burgh Police (Scotland) Act, 1892, 55 & 56 Vict. c. 55, s. 353. As 
regards poor rates, see Graham, Poor Law, 296. 

5 The Commisstoners of Pollokshaws v. M‘Lean, 1899, 2 F. 96. 


ARREST OF DEFENDER’S PERSON 107 


As has been indicated, the writ by virtue of which a defender’s Crar. 


person is arrested for the purpose of founding jurisdiction against V 


VII. 


him is known as a meditatio fuge warrant. The nature, origin, and ditions 


under 


history of these warrants are fully dealt with in the works cited yyich 
below,! and need not be dwelt on by us, but some of the cases dae 


with reference to their operation may be shortly discussed. 

The earlier cases are rather troublesome. The judges seem |: 
to have been largely guided by the special circumstances of § 
each case, and it is difficult to extract general principles from 


pert be 


ded 
Parrot 
of defen- 


der’s per- 
i in 


competent 


their decisions. “The practice of arresting the person at the cases. 


commencement of a suit,” ? says Professor Bell, “seems in Scotland 
to have been first begun upon the borders and in burghs. Upon 
the borders, something of the kind was necessary for maintaining 
order and the course of justice between the inhabitants of the 
opposite sides,’ and Erskine® states that this Border custom 
“obtains also in every case where the creditor has ground to 
suspect that the debtor is in meditatione fuge, that he intends 
to withdraw suddenly from the kingdom and so disappoint his 
creditors; which suspicion the creditor who applies for the 
warrant must declare upon oath; and it makes no difference 
whether the debtor be a foreigner or a native; or whether he 
had contracted the debt within this kingdom, or in another 
country.” In the earliest reported case,t however, the principle 
is laid down in general terms that “Ane stranger being persewit 
within this realme befoir ony judge, for ony civil cause or actioun, 
as for debt, aucht and sould find cautioun de judicio sisti et 
judicatum solvi”—a stringent doctrine which was modified sub- 
sequently in the case of the pursuer being himself a foreigner. 
In the case of An Englishman v. Angelo, an Italian,’ the English- 
man was granted warrant to imprison the defender only after 
he found surety “for the pursuit of the action and damage and 
enteres, in caise he prevaill not againes the said Italian.” In 


1 Bell’s Commentaries, ii. 449; Graham Stewart, Law of Diligence, 682 ; 
Barclay, Notes on the Law and Practice relative to Applications against Debtors 
as in Meditatione Fuge. 

2 Commentaries, ti. 449. 

3 Inst. i. 2, 21. 

4 Curl v. Watson, 1527, M. 4825. 

5 1564, M. 4825. 
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cases between inhabitants of the Borders the warrants granted 
to secure the defender’s person were known as “ Border warrants,” 
and, so lately as 1759, in a case! in which it was held that arrest- 
ment on a Border warrant founded jurisdiction in the Court of 
Session, the warrant authorised the arrest of the person of the 
defender until he found caution judicio sisté et judicatum solvi. 
About the same time it was frequently held, on the other hand, 
that an ordinary warrant to arrest for the purpose of founding 
jurisdiction did not enable the pursuer to exact anything more 
as a condition of liberation than caution judicio sisti, except in 
maritime causes before the Admiral Court,? and this undoubtedly 
was the general rule. More difficulty arose as to the competency 
of founding jurisdiction in this way against foreigners transiently 
in Scotland, who in the ordinary course of their business were about 
to leave the country. Considerable weight was given to the 
circumstance of whether or not the pursuer was a foreigner also. 
A warrant was refused in one case® where both parties were 
foreigners, where the sum sued for was a foreign debt, and where 
the defender was leaving Scotland to return to his home. It 
was observed from the Bench that “there was not before the 
Court sufficient evidence of fraud on the suspender’s part; so 
that the question came simply to this, whether the mere personal 
existence of a stranger in this country shall subject him to its 
jurisdiction ? which, it was said, was neither agreeable to principles 
of law or expediency.” On the other hand, in Heron v. Dickson} 
a case where imprisonment was not really necessary to found juris- 
diction, as the defender was possessed of a Scots landed estate, it was 
held that a warrant for the summary imprisonment of a non-resident 
temporarily in Scotland should be granted without averment or 
proof of meditatio fuge. In this case the pursuer was a native 
Scot. In another case,> where both parties were foreigners, 
warrant was refused because the Court was satisfied that the 
defender did not mean to leave the country immediately. Four 

1 Hardie v. Liddel, 1759, M. 4880. 

? Herries v. Indderdales, 1755, M. 2044; Ray v. Bellamy, 1768, M. 2051; 
British Linen, Co. v. Clerkson, 1765, M. 2054. 

3 Scot v. Carmichael, 1775, M. 2057. 


41773, M. 8550. 
5 Seudamore v. Lechmere, 1797, M. 8559. 
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years later, however, this case was held by a majority of the ee 
judges to have been ill decided} and they gave effect to the 
view that a creditor was entitled in all cases to arrest a foreigner, 
whenever he can show probable ground for suspecting that he 
means to leave the country before the debt due can be constituted, 

and that a foreigner in such circumstances is entitled to liberation 

only on finding caution judicio sisti. In this case both parties 
were foreigners, 

The rule in Zasker’s case? was confirmed by the leading case of 
Muir v. Collett? in which it was held that jurisdiction was estab- 
lished against an Indian merchant, temporarily resident in Scotland, 
by his arrest on a fuge warrant, and it was recognised in a more 
recent case* that such a warrant might be competently granted 
where both parties were foreigners. In this case, however, the 
Lord Ordinary (Barcaple), distinguishing Muir v. Collett,> expressed 
strongly the view that a warrant should not be granted against 
a foreigner in Scotland “on a transitory visit, having contracted 
no debts here, who intends, in ordinary course, openly and with 
the fullest intimation to his creditors, to return to the seat of his 
business and proper residence.” In short, his Lordship’s view was 
that warrants should be granted only when there is reason to 
suspect that the debtor is endeavouring to evade his creditor. 
The Inner House did not find it necessary to decide the point, 
holding that the defender had barred himself from objecting to 
the jurisdiction. 

The result of the authorities seems then to be this, that the 
arrest of a debtor’s person in the competent cases will found 
jurisdiction against him, but that in the case of a foreigner 
temporarily here, who is about to return to his own country 
in the ordinary course of his business, a warrant for his arrest 
will not be granted unless it appears that he is endeavouring to 
evade fulfilment of his obligations or to defraud his creditor. It 
must always be recognised that the arrest of a party before any 
debt has been constituted against him is a remedium eatra- 


1 Tasker v. Mercer, 1801, M. App. Med. Fug. No. 1. 
2 Cit. sup. 

31861, 23 D. 1229, 

4 Irvine v. Hart & Son, 1869, 7 M. 723. 

5 1861, 23 D. 1229. 
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ordinarium, and that its exercise is therefore carefully guarded,} 
and, if a foreigner may competently be sued in his own country 
without serious prejudice to his creditor, the general rule of our 
law is to follow the maxim, actor sequitur forum ret. 

Some subsidiary points may now be noted. The arrest must 
take place in Scotland, and the debtor must be in Scotland at the 
date when the warrant is granted? A creditor who brings a 
foreigner back to Scotland, by means of a warrant executed beyond 
the territory, is not entitled to arrest him of new within Scotland,? 
but it would seem that another creditor might take advantage of 
the debtor’s presence in the country and arrest him on another 
Suge warrant.® 

Arrest of the person as a means of founding jurisdiction is 
analogous to the arrestment of moveables ad fundandam. As 
Lord Wood says in Muir v. Collett,s “arrestments jurisdictionis 
Jundande causé, and border warrants, and meditatio fuge 
warrants are assimilated to each other in their effects in 
founding jurisdiction in the Courts of this country over the 
debtor, with reference to whom and whose debt they are 
used, in cases where otherwise they would have no juris- 
diction. The use of arrestments jurisdictionis fundande causd 
proceeds from this, that the Court cannot explicate its jurisdic- 
tion against a foreigner, unless some funds belonging to him are 
attached in this country and fixed therein. But when that is 
done, jurisdiction is founded, and no objection to the jurisdiction 
of the competent Court can be pleaded. So, in the same way, 
by the arrestment or apprehension of the debtor and the fixing 
of his person in Scotland, means are also afforded for explicating 
the jurisdiction of the competent Court, although the debtor is 
a foreigner, and no objection of want of jurisdiction can, in defence 
to an action afterwards instituted, be pleaded by. the debtor, 
whether he has remained subject to detention, or has been 


1 Bell’s Commentaries, ii. 451; Landell v. Landell, 1838, 16 S. 388 ; Ford v. 
Muirhead, 1858, 20 D. 949. 

2 Adam v. Crowe, 1887, 14 R. 800. 

3 Crowder v. Watson, 1831, 10 S. 29; affd. 6 W. & 8. 271; Carlberg v. 
Borjesson, 1877, 5 R. 390; (H. L.) 217. 

41861, 23 D. 1229. Cf. Lord Curriehill in Morison & Milne v. Massa, 
1866, 5 M. 130. 
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liberated on finding caution judicio sistt. The object of both Cuap. 
proceedings, of the arrestment of the debtor’s goods in the one i 
case, and the application for apprehension of the debtor’s 
person in the other, in order in the one to fix the goods, and 
in the other the person of the debtor within the territory, is the 
same, and the effect attributed to them is also the same. And as, 
beyond all doubt, the effect in the former is to found jurisdiction 
absolutely, although independently there might be none, so, pari 
ratione, the same must be the effect of the latter.” The only 
justification of jurisdiction founded on arrestment of moveables 
is that the decree may be made effective by attachment of the 
subjects arrested. Similarly, arrest of the person is justified as 
a ground of jurisdiction only if the decree can be made effective 
by diligence against the debtor’s person, and, as already explained, 
meditatio fuge warrants are never granted unless imprisonment 
can follow on the decree The effect of the arrestment is 
merely to detain the debtor till the granting of the decree on 
which diligence against his person may be done. But he may 
be liberated at any time prior to decree on finding sufficient 
caution de judicio sisti. Should the cautioners fail to produce 
the debtor’s person when demanded they are liable for perform- 
ance of the decree. As in the case of arrestment of moveables 
ad fundandam, jurisdiction by arrest of a defender’s person is 
founded only in respect of the particular claim with reference 
to which the warrant for arrest is sought. 

The pursuer applies for the necessary warrant, usually to the Procedure 
Sheriff, but he may apply to any judge, superior or inferior,? fee 
within whose territory the defender is. A clerk of court cannot oe by 
grant the warrant at his own hand? The application must specify eae 
the pursuer’s claim, and state that the defender is about to leave person. 
the country. The judge is asked to take the pursuer’s oath as to 
the verity of the claim, thereon to grant warrant to apprehend the 
defender and bring him before the Court for examination, and 
thereafter to commit him to prison until he find caution de sudicio 


1 Ante, p. 105. 

2 Bell’s Commentaries, ii. 450; Graham Stewart, Law of Diligence, 684. If 
the application is to the Sheriff it will be in the form of an initial writ 
under the Act 7 Edw. vit. c. 51. : 

3 Landell v. Landell, 1838, 16 8. 388. 
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sistt in any action for the alleged claim that may be brought by 
the pursuer against him within some short period, usually from 
one to six months.! The interlocutor granting or refusing warrant 
is appealable to the Sheriff-Depute and to the Court of Session 
in the usual way.” 

1 For details of procedtire see Dove Wilson, Sheriff Court Practice, 4th ed., 
455; Graham Stewart, Law of Diligence, 693. 


2 Adam v. Crowe, 1887, 14 R. 800. Cf. Dove Wilson, Sheriff Court Practice, 
4th ed., 462. 


CHAPTER VIII 


JURISDICTION IN PERSONAL ACTIONS—(continued) : 


(7) NaTIONALITY, Domicite, on BrrtH—Ratione originis 


Statement and History of Doctrine—Effect of Tasker v. Grieve—Summary— 
Scottish Origin, with Cause of Action in Scotland—-Nationality as a 
Ground of Personal Jurisdiction. 


THE doctrine that jurisdiction in personal actions might be founded statement 
on the Scots origin, domicile, or nationality of the defender if ae Me 
he is found and duly cited within Scotland has been sequently doctrine. 
suggested, and until the recent case of Tasker v. Grieve? it might 
have been argued with some force that the weight of authority 
on the subject was in favour of the view that if a defender’s origin 
were Scots, or if he had “ that relation to the territory of Scotland 
which, but for the Union, would have involved allegiance as a Scots- 
man,”® jurisdiction might be founded against him in a personal 
action, provided he were personally cited within Scotland. In the 
- case just mentioned? the defender had a Scots domicile of origin, 
but he had lost that domicile and become domiciled and resident in 
Newfoundland. He came to Scotland on a visit, and was personally 
cited within the territory less than forty days after his arrival. 
The Inner House, affirming Lord Low’s judgment, declined to 
recognise origin or nationality as a ground of jurisdiction in such 
circumstances, and sustained a plea of no jurisdiction. “It seems 
to me,” said Lord Low, “that if a person originally domiciled in 
Scotland abandons that domicile and acquires another, he is to be 

! For an example of jurisdiction based on nationality in a system of law 
where nationality takes the place occupied by domicile in British laws, see 
the French Code Civil, par. 15—“Un Frangais pourra étre traduit devant 
un tribunal de France, pour des obligations par lui contractées en pays 
étranger, méme avec un étranger.” 


2 1905, 8 F. 45, 
3R. Campbell On the Conflict of Laws within Great Britain in Journal of 


Jurisprudence, xiv. 243, 
13 i 8 
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regarded as being just as much a foreigner as if he had never had 
a Scottish domicile, and that personal service upon him in Scotland 
will not give jurisdiction unless there has also been residence for 
the requisite period.”! Opinion was reserved as to whether an 
existing Scots domicile (in the strict sense as distinguished from 
residence) coupled with citation within the territory would be 
sufficient. 

The circumstances in Tasker v. Grieve were rather special, and 
as the general question as to whether a non-resident defender, who 
has never lost his Scots domicile of origin and who has been per- 
sonally cited, is subject to the Courts is likely to come up for 
decision, it may be well to sketch briefly the history and authority 
of the doctrine. 

The doctrine in its widest form is thus stated by Erskine: ? 
“Tf the debtor be a native of Scotland, it would seem that he 
is to be deemed a Scotsman, though he should have gone abroad 
animo remanendi; and that therefore action may be pursued 
directly against him ratione originis, even upon moveable subjects, 
without the aid of a previous arrestment. See the... decisions | 
Galbraith, November 15, 1626, M. 4430 and 4813, and Blantyre, 
December 8, 1626, M. 4813. The reason of which decisions seems 
to be, that those who are born within the kingdom, though they 
should be afterwards settled abroad, without an intention of 
returning home, cannot shake themselves loose from the obliga- 
tions naturally due by them, either to the laws or to the Courts 
of their mother country.” According to this view, a native Scot 
would be subject for life to the jurisdiction of the Scots Courts 
in a petitory action, without personal citation, wherever he might 
chance to be domiciled or resident when the action was raised. 
It may be said, however, that neither of the cases cited by 
Erskine seems to justify the doctrine stated in this wide form. 
In Galbraith’s case the defender was a Scotsman who “with his 
family had resided fourteen years, and were still residing, in 
Ireland and made denizens thereof,” but process was sustained 
against him expressly on the ground that the pursuer had declared 


1 At p. 49”. In this Lord Low expresses the same view as Lord Kinloch 
in Kermick v. Watson, 1871, 9 M. 984. 
2 Inst. i, 2, 19. 
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that “he sought only execution against such land and goods as ee 
the defender ‘had in Scotland,” and in Blantyre the jurisdiction 
was similarly restricted. 

Towards the end of the eighteenth century, however, the 
Courts began to regard nativity alone as sufficient to found 
jurisdiction, They did so in Wison’s Creditors! and in Hog v. 
Tennent? 

Again in Haig v. Colquhoun,’ the doctrine was founded on, and it 
received its fullest recognition in Pedie v. Grant,t where the First 
Division, sustaining its jurisdiction against a London solicitor born 
in Scotland, held that “it was no longer an open question.” This 
judgment was, however, reversed by the House of Lords,> which 
declined to recognise nativity per se as a ground of jurisdiction, 
but left entirely open the question whether nativity combined 
with other circumstances would be sufficient. 

Before the judgment in Pedie’s case, however, Erskine’s doc- 
trine had been examined by his commentator, Lord Ivory,® and 
rejected after a minute analysis of the cases. His Lordship found 
no instance. in which the pure and unaided circumstance of 
nativity had been sustained as affording jurisdiction over a 
defender permanently settled abroad, but he held this modifica- 
tion of the doctrine as established, viz., that “the moment a 
Scotsman returns to his country, the jurisdiction of the native 
Courts at once revives, though he even be here transiently only,” 
provided there is personal citation. This form of the doctrine, 
it may be noted, is identical with the view indicated by Lord 
Kames,’ by whom the matter is stated as follows: “Upon the 
whole, the following conclusion seems to be well founded that 
nativity stands upon the precise same footing with contracts and 
delicts, and that, like the locus contractis and locus delicti, the locus 
originis will found a jurisdiction provided only the party be found 
within the territory.” 

How has the doctrine as thus stated fared in the Courts since 
Pedie’s case? The authority of that case as modifying Erskine’s 
statement was recognised in M Arthur v. M Arthur’ but it was 


11755, M. 2778, 21760, M. 4780. 
3 May 26, 1812, F. ©. 4 1822, 1S. 495. 
5 1825, 1 W. &S. 716. 8 Nicolson’s Erskine, vol. i. pp. 38-40. 


7 Law Tracts, 2nd ed. p. 240. § 1842, 4 D. 354. 
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not till 1852, in Ritchie v. Fraser; that. there was any full dis- 
cussion of the subject. The decision in the latter case did not 
require a formal pronouncement on the point, but if this had been 
necessary there is little doubt that, as was impliedly admitted by 
Lord Low in TYasker’s case, the Court would have sustained the 
doctrine as stated by Lord Kames and Lord Ivory.2, In Ritehie v. 
Fraser, the defender’s domicile of origin was in Scotland, but he 
had acquired a domicile, and had carried on business for many years, 
in America. He had, however, remained a British subject, and 
he was personally cited in Scotland. In these circumstances the 
decision of the House of Lords in Pedie’s case was recognised as 
establishing merely that “when a native Scotsman was resident 
abroad and had never come back the mere circumstance of his 
birth in Scotland is not enough to warrant edictal citation,” 2 and 
Lord Cuninghame expressed the general opinion of the Court 
that the law of Scotland had uniformly sustained process against 
a native born subject when personally cited’ “The defender,” 
said Lord Cuninghame, “admits that he is a native of Scotland— 
he still remains under the allegiance of the Queen . . . he has been 
personally cited to appear before the Supreme Court of his native 
country. And under the combination of circumstances which thus 
occur, I am of opinion that he cannot repudiate or decline the 
jurisdiction of this Court.” 4 

The doctrine was again referred to in Sinclair v. Smith® In 
that case, jurisdiction was sustained ratione contractis, but the 
forum originis was pleaded, and in deciding the case Lord Justice- 
Clerk Inglis, after sustaining the jurisdiction of the Court on the 
ground of contract, proceeded: “It is therefore unnecessary to. 
consider whether the Scotch origin of the defender, along with 
his presence within the territory when cited, would also afford a 
sufficient ground for sustaining our jurisdiction.” His Lordship 
proceeded to express the view of Pedie’s case that had been 
adopted in Ritchie v. Fraser, namely, that it was determined 
in the House of Lords only on the question of jurisdiction based 


11852, 15 D. 205. 

2 See Lord Fullerton in Ritchie, at 208. 

3 Cf. Lord Fullerton in M‘Arthur, 1842, 4 D. 354, at 360. 
415 D., at 209. 5 1860, 22 D, 1475. 
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exclusively ratione originis, and he pointed out that the House 
of Lords “did not consider the very important principles of 
general jurisprudence, which apply to a case, where the fact of 
the defender’s domicile of origin within the territory is combined 
with the fact of his being found actually within the territory 
when made a defender to an action.” 1 

Such was the state of authorities and of judicial opinion when 
the question of jurisdiction was raised in Tasker v. Grieve? already 
referred to. In that case Lord Kyllachy, in the leading judgment, 
repudiated the view that a Scottish origin along with personal 
citation in Scotland would subject a party to the jurisdiction. By 
origin was meant a domicile of origin, and, as already mentioned, 
the Scots domicile had been lost at the date of the action. Lord 
Kyllachy reached his conclusion by treating personal service 
within the jurisdiction as a form of citation and not as an 
important element in the facts which subject the party to the 
jurisdiction. “For myself I must own that I have never been 
quite able to understand how a jurisdiction bad in itself can 
become good by being combined with a particular form of cita- 
tion? I can quite understand that where there is, to begin with, 
a proper basis of jurisdiction, personal citation may be in some 
cases a subsidiary requisite. That happens, for instance, where 
the jurisdiction primarily rests on obligation contracted, or delict, 
or quasi-delict committed, within the territory. In such cases 
it seems right and just, and in accordance with established 
principle, that with due safeguards as to notice a foreigner so 
contracting or acting should be bound to answer in the Courts of 
the territory.” After pointing out that this ground of jurisdic- 
tion can only be invoked where the ground of debt is foreign, 
since a ground of debt in this country would be sufficient, with 
personal presence, to confer jurisdiction, he proceeds: “It is a 
question as to the application of a general rule of jurisprudence, 


! Per Lord Justice-Clerk Inglis, at 1480. Cf opinions of the other judges 
to the like effect. 

21905, 8 F. 45. 

3 Contrast the view of Lord President Inglis on personal service within 
the jurisdiction. “It is presence within the territory, when the summons 
is served, that is the important fact, combined with Scotch origin or Scotch 
contract, to found jurisdiction.” Sinclair v. Smith, 22 D. 1475, at 1480, 
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viz, Actor sequitur forum rei. And although exceptions to that 
rule are admitted, as in the instances to which I have referred, it 
is quite a different thing to extend those exceptions to actions 
founded on foreign transactions, and where the supposed defender, 
being a foreigner by residence, has no connection with the pro- 
posed forum, except that he was born within its territory, or 


. that, being born abroad, his father had at the time of his birth 


a domicile of succession in the territory.” ? 

It has to be remembered that (as already mentioned) in 
Tasker’s case the original Scottish domicile of the defender had 
been lost, and the case is not therefore a decision that an existing 
Scottish domicile along with personal service is not a good ground 
of jurisdiction in a personal action. Yet weighty opinions were 
expressed on that point also. Lord Low’s reasoning does not 
involve the view that such a jurisdiction might not be good. 
On the other hand, both Lord Kyllachy and Lord Justice-Clerk 
Macdonald express the view that a domicile (“of succession ”) does 
not confer jurisdiction in personal actions,’ and the reasoning of 


~ Lord Kyllachy quoted above as to the part played. by personal 


citation in questions of jurisdiction would seem to indicate that, in 
his Lordship’s view, a subsisting domicile even taken along with 
personal citation would not confer jurisdiction. The question has 
not, however, been settled by decision, and against the views of the 
judges in Tasker may be set the opinions indicated by the judges 
in Ritchie v. Fraser, by Lord Fullerton in M‘Arthur,> and less 
clearly by Lord President Inglis in Sinclair v. Smith.© The differ- 
ence seems to turn mainly on the weight to be given to the fact of 
personal citation within the territory. This, Lord Kyllachy, in the 
passage quoted above, regarded as a mere rule of citation, which 
could not in the ordinary case establish a jurisdiction which apart 
from it did not exist. Lord President Inglis, on the other hand, 


1 Per Lord Kyllachy, at pp. 49, 50. 

2 See passage quoted, supra, pp. 113, 114. 

3 Cf. Lord Kyllachy in Buchan v. Grimaldi, 1905, 7 F. 917, at 922, 
“Residence, and not domicile, is what in ordinary actions determines the 
jurisdiction.” 

41852, 15 D. 205. 

5 1842, 4 D. 354, at 360. 

6 1860, 22 D..1475, at 1480. 
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looked rather at the fact of personal presence within the territory Cuap. 
as being the important element in constituting jurisdiction. a 

The history of the doctrine may be summarised thus. The Summary. 

view that mere “origin” taken alone would found jurisdiction was 
put an end to by Pedie’s case, leaving it a debated question whether 
such drigin plus personal citation was sufficient. The affirmative 
view had the support of Lord Ivory’s revised statement of Erskine’s 
doctrine and the opinion of Lord Kames. It was supported by 
dicta of Lord Fullerton and others, but not by express decision. 
Then Tasker’s case, by clear decision, ruled out the case where the 
domicile of origin founded upon had been lost at the date of 
action, and Lord Kyllachy’s opinion in that case would also 
exclude jurisdiction even where a subsisting domicile co-existed 
with the personal citation of the defender. 

The question has been more than once discussed whether the Scottish 
defender’s Scottish origin will give a jurisdiction when combined ca a 
with a cause of action, as contract or delict, arising in Scotland. ei eer 
This question was expressly reserved by Lord Justice-Clerk Inglis land. 
in Johnston v. Strachan.2 Jt had previously been answered in the. 
negative by Lord Fullerton in M‘A7thur’s case.® “In a question of 
mere pecuniary obligation, the circumstances of the place of birth 
and locus contractés combined, cannot have any stronger effect than 
when existing separately.” Of course this question does not arise 
where the defender is found and cited within the territory. Such 
a case would fall under the rules discussed-elsewhere of jurisdic- 
tion ratione rei geste, where the presence of the defender and the 
cause of action give jurisdiction, In the passage already quoted 
from Lord Kyllachy’s opinion in Tasker the jurisdiction of the locus 
contracts or delictt is sustained as an exception to the general rule, 
in consideration of the personal citation which gives “notice” to 
the defender; but the fact of Scottish birth or parentage would 
certainly not serve this purpose of a “safeguard as to notice,” 
and it seems clear that this proposed combination of contract 
or delict and origin would not now be maintained as a ground of 
jurisdiction. It would comply neither with the requirements of 
effectiveness nor of convenience. 


1 Sinclair v. Smith, 1860, 22 D. 1475, at 1480; quoted p. 117, supra, note. 
21861, 23 D. 758, at 770. 31842, 4 D. 354, at 361. 
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From a passage in Erskine, already quoted,? it would seem 
that that writer regarded nationality or political allegiance as 
a ground of jurisdiction in civil causes. “Those who are born 
within the kingdom” cannot, in his view, shake themselves loose 
from their obligations “ either to the laws or to the Courts of their 
mother country.”. We have considered the Scots authorities on 
the place of domicile and also of nationality in creating juris- 
diction, but the English doctrine is at least as unsettled. The 
better view would seem to be that domicile per se will not found 
jurisdiction in personal actions,® but the case is different with the 
forum of the political allegiance “The Courts of this country,” 
said Lord Justice Fry in Rousillon, “consider the defendant bound 
where he is a sulyect of the foreign country in which the judgment 
[against him] has been obtained.” This dictum of Lord Justice Fry 
forms the commencement of an enumeration of the grounds of 
jurisdiction which the English Courts recognise as sufficient to 
warrant the enforcement by them of a foreign judgment® Yet 
it does not necessarily follow that, in Lord Justice Fry’s opinion, 
the English Courts would exercise their own jurisdiction on such 
grounds, and it is pointed out by Dicey’ that no decision of 
the English Courts has upheld this ground of jurisdiction. Two 
criticisms on nationality as a ground of personal jurisdiction at 
once suggest themselves. In the first place, the Court of the 
nationality or allegiance can as such have no adequate means of 
making its judgment effective. Also, allegiance as a basis of juris- 
diction is singularly unsuited to the circumstances of law in the 
British dominions. Allegiance to the British Crown is one; juris- 
dictions, mutually independent, under the British Crown, are 
many. British nationality, if it gave civil jurisdiction to one 
British tribunal, would give the same to all. There is no such 


1 Inst. i. 2, 19. 

2 Supra, p. 114. 

3 Dicey, Conflict of Laws, 2nd ed. p. 368 and footnote there. 

4 The forum ligeantie of Professor Holland, Jurisprudence, 11th ed. 405, 409. 

5 Rousillon v. Rousillon, 1880, 14 Ch. D. 351, at 371. 

® See Chap. XX. infra. 

7 Conflict of Laws, 2nd ed. p. 369. That writer truly points out why the 
case of Douglas v. Forrest (1828, 4 Bing. 686) is no authority for this ground 
of jurisdiction. 
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thing as Scottish or English allegiance, to give jurisdiction to the Cuar. 
respective Courts of those countries. In these circumstances, it “a 
seems doubtful whether the English Courts, when faced by the 
problem in a concrete case, will give effect to the views occasion- 

ally expressed in favour of nationality or allegiance as a ground 

of civil jurisdiction. 
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CHAPTER IX 


PREVENTIVE JURISDICTION 


Preventive Jurisdiction: Its Nature—Presence of Respondent or of his 
Property within the Territory—Interdicting Wrongs within the Territory 
— Interdicting Wrongs outwith the Territory — Restraining Foreign 
Actions—No Encroachment on Foreign Jurisdictions Involved—Nature 
of the “ Property” of which the Presence will give Jurisdiction—Jurisdic- 
tion in virtue of Dependence of Actions by Respondent—Enforcement of 
Interdicts in such Cases—English Cases—Interdicts against Foreigners to 
Prohibit Acts within the Territory—Scots Cases—English Cases—Pro- 
rogation of Jurisdiction in Interdicts—No Jurisdiction against Persons, 
having neither Residence nor Property, to Restrain Wrong Abroad— 
TInterdicts against Infringements of Patents and Trade Marks—Is the 
Determination of Rights preliminary to the Granting of Interdict a res © 
judicata Final in Foreign Courts—Another Possible Mode of Enforcing 
Interdicts. 


PREVENTIVE jurisdiction is exercised by means of the issue of 


interdicts or injunctions to prohibit or restrain the commission 
of illegal acts. An interdict, like a decree ad factum preestandum 
cannot be enforced by any of the forms of diligence which are 
ordinarily at the disposal of a successful litigant in an action for 
payment, but is enforceable only by a fresh application? to the 
Court, which will enforce its interdicts by “admonition, caution, 
fine, or imprisonment, according to the gravity of the breach.” ? 
The breach of an interdict, like the failure to implement a decree 
ad factum prestandum, is treated as contempt of Court and is, 
accordingly, punished by a quasi-criminal penalty. This mode of 

1 Strictly, perhaps, interdicts should be regarded as a subdivision of 
decrees ad factum prestandum, but when the principle of effectiveness comes 
to be applied asa determinant of the grounds of jurisdiction, different rules of 
jurisdiction emerge. Thus, in the case of interdicts, the Court may (in cir- 
cumstances to be discussed below) have the means of enforcing its decree 
against an absent foreigner, while a positive décree ad factum prestandum 
enjoining the performance of an act within the territory against such absent 
foreigner would have been entirely nugatory. 

2 Grahame v. Mags. of Kirkcaldy, 1882, 9 R. (H. L.) 91, per Lord Watson, 
at 94. 
3 Mackay, Manual of Court of Session Practice, 462. 
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enforcing interdicts is the key to the problem of preventive Cuap. IX. 
jurisdiction; for the principle of effectiveness! has been more 

widely recognised as the test of this than of any other branch 

of jurisdiction. 

If the respondent is resident within the territory, or if he Presence 
has property there, when the process of interdict is brought, it rie a of 
is clearly possible for the Court. to enforce any interdict by se 
imposing on him a penalty of imprisonment or fine. Either of within the 
these facts would therefore suffice to give jurisdiction. sane 

Where, in addition to the personal subjection of the respondent Interdict- 
to the jurisdiction by reason of his residence or the presence of wihin the 
his property, the wrong which it is sought to prevent is com- trTitory. 
mitted or threatened within the territory, there can be no doubt 
as to the jurisdiction. 

The presence of the respondent or of his property, however, Interdict- 
renders no less effective an interdict against the commission (GWiy 8 
of an act outwith the territory. Accordingly, we find the oa 

erritory. 
Courts in Scotland and in England granting interdicts or 
injunctions against the commission of wrongs abroad when 
they have the respondent or his property within their terri- 
tory. A common instance of the exercise of this jurisdiction 
is found in the interdicts granted to restrain the prosecution of Restrain- 
actions in foreign Courts.2, Such an exercise of jurisdiction was ing foreign 
described by Lord President M‘Neill as “a matter of very great 
delicacy,” and it will only be exercised with care as to the 
justice of such a course in the particular case; but, as Lord 
Chancellor Cranworth observed in Carron Iron Co. v. Maclaren, 
“there is no doubt as to the power of the Court of Chancery to 
restrain persons within its jurisdiction from instituting or pro- 
secuting suits in foreign courts, wherever the circumstances of 
the case make such an interposition necessary or expedient. The 


' See Chap. I, at p. 7. 

2 Typical examples in Scotland—Young v. aoe 1846, 8 D. 774; 
Lindsay v. Paterson, 1840, 2 D. 1873; Dawson’s Trs. v. Macleans, 1860, 22 D. 
685. In England—Portarlington v. Soulby, 1834, 3 My. & K. 104; Booth v. 
Leycester, 1837, 1 Keen, 579; Campbell v. Houlditch, 1820, quoted in 
Portarlington, supra, at 108. 

3 Dawson's Trs. v. Macleans, 1860, 22 D. 685, at p. 691. 

41855, 5 H. of L. 416, at 436. 
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Court acts in personam, and will not suffer anyone within its 
reach to do what is contrary to its notions of equity merely 
because the act to be done may be, in point of locality, beyond 
its jurisdiction.” This statement as to the English Court of 
Chancery merely states the general international principles on 
the subject. 

This right which a court claims, to prohibit persons subject 
to its jurisdiction from prosecuting actions in foreign courts, is 
not, in its nature or its intention, a violation of the rights of 
foreign courts. The interdict is not directed against the tribunal, 
but against the litigant. This distinction was explained by Lord 
Chancellor Brougham in Portarlington v. Soulby1 “In truth, 
nothing can be more unfounded than the doubts of the jurisdic- 
tion. That is grounded, like all other jurisdiction of the Court, 
not upon any pretension to the exercise of judicial and adminis- 
trative rights abroad, but on the circumstance of the person of 
the party on whom the order is made being within the power 
of the Court. If the Court can command him to bring home 
goods from abroad, or to assign chattel interests, or to convey 
real property locally situate abroad; ... in precisely the like 
manner it can restrain the party being within the limits of its 
jurisdiction from doing anything abroad, whether the thing for- 
bidden be a conveyance or other act in pais, or the instituting 
or prosecution of an action in a foreign Court.” 

The “property” in respect of which a respondent has been 
held subject to the preventive jurisdiction of the court includes 
a claim upon a fund in the hands of the Court, as in a multiple- 
poinding,? or in a bankruptcy,® or a liquidation, or, again, a claim 
on which he has raised action in the courts of this country. 
Claimants in a bankruptcy or liquidation not otherwise subject 
to the jurisdiction become so in virtue of the claims which they 


11834, 3 My. & K. 104, at 108. 

2 Dawson’s Trs. v. Macleans, 1860, 22 D. 685. The Court was satisfied as 
to its jurisdiction, but refused interdict on other grounds. 

3 Ex parte Tait, 1872, L. R. 18 Eq. 311; Ex parte Robertson, 1875, L. R. 
20 Eq. 733 

4 Liquidators of the Pacific Coast Mining Co., Ltd. v. Walker, 1886, 13 R. 816. 

5 Liquidators of the Pacific Coast, etc., supra; cf. Dawkins v. Simonetti, 1880, 
50 L. J., P. 30; Hx parte Scinde Railway Co., 1874, L. R. 9 Ch. 557; Lesbon- 
Berlyn (Transvaal) Gold Fields, Ltd. v. Heddle, 1884, 52 L. T. 796. 
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have lodged! The fact of the dependence of actions at the instance Czar. IX. 
of the respondents brought them within the jurisdiction in the case Jurisdic- 
of Liquidators of the Pacific Coast Mining Co., Lid.2, The respondents end of 
there had raised actions in the Scottish courts against the company po rae 
before its liquidation, and subsequently obtained leave of the court actions by 


to proceed with their actions against the company in liquidation. aoee 
The liquidators of the company sought to restrain them, under 
sec. 87 of the Companies Act, 1862, from proceeding with actions on 
certain bills brought by them against the company in the Supreme 
Court of San Francisco. The Court held that the respondents 
were subject to the jurisdiction in respect of the dependence of 
their actions against the company in the Court of Session. The 
question of enforcement was not overlooked, and Lord President 
Inglis observed: “As to the manner in which that order is to 
be enforced, that is a different question. But so long as the 
respondents have important pecuniary interests in this country, 
and are litigating in this Court, there will not be much difficulty 
in finding ways and means of enforcing our orders upon them.” 

The compulsitor whereby the Court can penalise a breach of Enforce- 
the interdict consists primarily in the power to refuse effect to an Fae 
_ the claims of the respondents in their actions before the Court. i such 

In addition it has been suggested that a decree obtained from a 
foreign Court in violation of the interdict should not receive 
effect or recognition at the hands of the Court whose interdict 
has been defied. When foreign creditors have not claimed in a 
bankruptcy, the Court will not attempt to extend its jurisdiction 
over them to the effect of restraining them from suing on their 
claims in a foreign Court, since such an injunction would be 
totally ineffectual and unenforceable.° 


1 See Chap. XIX., on Reconvention. 

2 Liquidators of the Pacific Coast Mining Co., Ltd. v. Walker, 1886, 13 R. 816. 
See also Liquidators of the California Redwood Co., Ltd. v. Walker, 1886, 13 R. 
810. 

3 Contrast the grounds on which similar interdicts were refused for want 
of jurisdiction in Liquidators of the California Redwood Co., Ltd., 1886, 13 R. 810. 

4 Lord President M‘Neill in Dawson’s Trs. v. Macleans, 1860, 22 D. 685, at 
691. 

5 In re Chapman, 1872, L. R. 15 Eq. 75. Cf. Pennell v. Roy, 1853, 3 De G. 
M. & G. 126. Where an interdict sought relates specifically to dealings with 
property situate within the jurisdiction, it may be in its nature a proceeding 
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In one English case,! where the plaintiff sought an injunction 
to restrain a Scottish company from selling in England goods 
which were an infringement of the plaintiff's trade mark, the 
jurisdiction of the English Courts was recognised and service 
ordered on the defendants in Scotland, expressly on the ground 
that the defendants had property in England which could be 
sequestrated by way of enforcing the injunction. The last- 
mentioned fact was held to distinguish the case from the earlier 
case of Marshall? in which the English Court of Chancery 
had refused to order service in Scotland, because in the 
absence of the defendant an injunction could not be enforced 
in England. 

In Tozier v. Hawkins? the English Court did lip service ‘to 
the principle of effectiveness. It was sought to restrain Irish 
defendants from publishing libels against the plaintiff in England. 
When the jurisdiction of the English Court was disputed, the 
Court admitted that their injunction would be futile and in- 
operative so long as the defendants remained outside the juris- 
diction; but they granted the injunction because “the defendant 
has not filed any affidavit shewing that he never comes to 
England; and if the injunction is granted, it can be enforced, 
whenever he comes within the jurisdiction.” 4 

So long, then, as the respondent can be made subject to the 
jurisdiction in respect of his personal presence or his possession 
of property within the territory (including in the latter any claim 
which he may be litigating there) there is no doubt that the 
Court is entitled to pronounce interdicts against him. And such 
interdicts may relate to acts to be committed either within the 
territory or without, subject to this limitation—that where 
the granting of an interdict® would bring the Court into 
in rem, and competent accordingly. See Lord Justice-Clerk Inglis in Jones 
v. Samuel, 1862, 24 D. 319, at 322. ’ 

1 Burland v. Broxburn Otl Co., 1889, 41 Ch. D, 542. ; 

2 Marshall v. Marshall, 1888, 88 Ch. D. 880. See discussion of this case 
below, p. 130. 

31885, 15 Q. B. D. 680. See also at 650. 

* Per Brett, M.R. See the exposition of Tozier’s case by Chitty, J., in 
Burland, 41 Ch. D, 542, at 545. 


5 Or any decree ad factum prestandwm. See Ruthven v. Ruthwen, 1905 
(O. H.), 438. L. R. 11. See also Chap. X. on Jurisdiction in Real Actions, 
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conflict with the Courts of a foreign country in a matter in Cuar, IX. 
which. their jurisdiction is exclusive, it would be an improper 
exercise of preventive jurisdiction to pronounce such an 
interdict. 

A question which is more difficult in principle, but has been Interdicts 
the subject of express decision, arises when an interdict is sought eee 
against the commission of a wrong within the territory * threatened toprohibit 
by a respondent who is not subject to the jurisdiction in respect of in the 

territory. 

the presence either of himself or of his property. On the one hand, 
it is not easy to see how a court in these circumstances is to make 
its orders effective in the event of the interdict being broken; on 
the other hand, it would seem like a paralysis of justice if a court 
had no jurisdiction to prevent a wrong threatened within its terri- 
tory merely because the wrongdoer kept himself and his property 
abroad. In the conclusion to be drawn from the cases now to be 
mentioned we shall see that in Scotland, and less decisively in 
England also, the Courts have adopted the view that they have 
jurisdiction to pronounce interdict against persons who are not 
personally subject to their jurisdiction, when the acts to be 
restrained are committed or threatened within their territory. 
Taking this result, then, with what has gone before, the sound 
conclusion would seem to be that the forwm delicti and the forum 
domicilit have concurrent jurisdiction to pronounce interdicts no’ 
less than in other actions based on delict,? but that, whereas 
personal service within the territory must concur with the locus 
delictt in the case of an ordinary action of reparation,‘ the forwm 
delicti will have a preventive jurisdiction even without the presence 
of the respondent. 

In Scotland the question was raised in an indirect form in Scots 
Waygood v. Bennie,’ where the pursuers sued for the expenses 
awarded them by the English Court in an undefended action in 
which they had obtained an injunction against the defender to 


1“ Morocco Bound” Syndicate, Ltd. v. Harris, [1895] 1 Ch. 534; Westlake, 
Private International Law, 4th ed. p. 211 ; and Ex parte Pollard, 1840, Mont. 
& Ch. 239, there quoted. 

2 See Dicey, Conflict of Laws, 2nd ed. p. 241. 

3 Savigny’s Conflict of Laws (Guthrie’s tr.), p. 218. 

4 At least in Scots practice, see ae Chap. ITI. 

5 1885, 12 R. 651. 
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restrain him from infringing the pursuers’ copyright by sending the 
infringing circulars to England and there circulating them. The 
defence to the Scots action was that the English Court had no juris- 
diction to grant such an injunction. The defender was a Glasgow 
merchant who (apparently) had neither property nor place of busi- 
ness in England. The question before the Court of Session was, 
therefore, not whether it would have upheld its own jurisdiction in 
the like circumstances, but whether the English judgment was based 
on any ground of jurisdiction which would entitle it to receive 
extra-territorial effect. This distinction! was fully recognised by 
Lord M‘Laren in the Outer House, but was not referred to in the 
opinions delivered in the Inner House. The judges were unani- 
mous in the view that the English Court had jurisdiction to pro- 
nounce the injunction, and they therefore gave effect to the English 
decree for expenses. In the more recent case of Toni Tyres, Lid. 
v. The Palmer Tyre, Ltd.,2 an English company sought to interdict 
another English company from manufacturing, selling, disposing, 
or using in Scotland certain pneumatic tyres made in accordance 
with letters-patent belonging to the complainers. According to 
the averments of the latter, the respondents had a place of business 
in Glasgow which would have subjected them to the jurisdiction ; 
but these averments were denied, and the Lord Ordinary did not 
think it necessary to allow a proof of them before determining the 
question of jurisdiction, for in his view the Court had jurisdiction 
to interdict the commission of a delict in Scotland without the 
personal presence there of the respondent or the arrestment of 
property there. “The remedy sought is purely preventive. It is 
not petitory or declaratory. It is directed purely to prevent the 
respondents repeating a delict or quasi-delict which, the com- 
plainer says,the respondents have in the past committed in Scotland. 
In an action ratione delicti, for the purpose of preventing the 
repetition of a delict, I cannot doubt that the Courts of the terri- 
tory have jurisdiction over a foreigner, though he be not found 
within the territory.”® The Judges of the First Division unani- 
mously affirmed this view. The words just quoted were expressly 


1 See Chap. XX. 


21905, 7 F. 477. 
3 Per Lord Stormonth-Darling, Ordinary, at 479 n. 
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approved by Lord Adam. It was also pointed out by Lord Low Cuar. IX. 
that the action was of a purely preventive character, and that 
while the validity of the patent rights in question! might com- 
petently be determined, if need be, by the Scottish Court as 
incidental to the application for interdict, yet if proceedings were 
pending, or about to be raised, in the country to which the parties 
belonged, the appropriate course for the Scots Court would be 
merely to regulate ad interim the rights of parties until these were 
finally determined in the more appropriate forum. “If the main 
issue which had been raised had been the validity of the patent for 
any purpose and for any country which it embraces, the plea of 
no jurisdiction might have been sustained, even although the 
occasion of bringing the action had been an infringement of the 
patent in Scotland. But the question raised in the present pro- 
ceeding is confined to this—Whether the respondents have com- 
mitted a wrong against the complainers in Scotland alone, and 
whether they are entitled to be protected against a repetition of 
that wrong in Scotland? I am of opinion that that is a question 
which this Court has necessarily jurisdiction to entertain and to 
dispose of, and that it is immaterial that, owing to the position 
taken up by the respondents, it is necessary in order to determine 
that question, to inquire incidentally whether or not the patent 
is valid.” ; 

The only reference from the Bench to the doctrine of effective- 
ness was made by Lord M‘Laren. “It appears to me that in this 
case the Courts of Scotland are the only Courts that have power 
to prevent the continuance of this alleged illegal course of action, 
because no injunction or interdict granted by any other Court 
could be enforced in this country without a supplementary appli- 
cation to the Courts of this country, which would just be doing by 
a circuitous method what is now proposed, and I think rightly, 
to be done directly.” Such a method of regarding the principle of 
effectiveness seems to ignore the fact that the normal, if not the 
only, method of enforcing an interdict is to treat a breach of it as 
contempt of Court, and to impose a guasi-criminal penalty of fine 
or imprisonment. So far from the Scots Court being the only 


1 Their validity was challenged by the respondents. 
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Cuap. IX. tribunal that could prevent the wrong, it is clear from what has 
been already said that the English Courts—as the courts of the 
respondents’ domicile—would have had full jurisdiction. And it 
is clear that if an interdict pronounced in the circumstances of 
Toni Tyres, Ltd., were violated by the sale in Scotland by the 
respondents of articles infringing the complainers’ patent, the 
sanction of fine or imprisonment would not be within the power 
of the Scots Courts so long as the respondents kept themselves 
and their property outwith the territory. 

English The English cases, arising mainly out of breach of patent and 

oe trade-mark rights, show a certain vacillation. In Speckhart v. 
Campbell, Achnach & Co. in 1884, Mathew, J., ordered service in 
Scotland of an action against a firm there for an injunction to prevent 
them from sending to England articles which were alleged to be 
a violation of the plaintiff's trade mark. The defendants, who 
carried on business in Aberdeen, were sending by post to Liverpool 
the articles which were said to be an infringement, and they had — 
no place of business or residence or property in England. But 
four years later the case of Marshall v. Marshall? came before the 
Court of Appeal, and the principle of effectiveness was expressly 
made the ground of judgment. In that case a Scots merchant 
sought an injunction in England against another Scots merchant 
to restrain an infringement of trade mark in that country. The 
Court refused to order service in Scotland, and Cotton, LJ., said: 
“If an injunction were granted by an English Court, that Court 
could not enforce it against the defendant himself, but only 
against his servants and agents in England, who are not the 
persons primarily responsible. On the other hand, a Scotch Court 
could enforce its orders against the defendant himself.”4 It was 
expressly in respect of the defendant company’s ownership of 

1 On the Rules of Court as to service out of the jurisdiction in cases of 
injunction, see Annual Practice, 1911, pp. 73, 89, Order xi. r.1(f). Of Piggott, 
Service out of Jurisdiction, 1892, p. 31. 

21884, 19 W. N. 24. ; 

3 1888, 38 Ch. D. 330. The case of Badische Anilin und Soda Fabrik v. Basle 
Chemical Works, [1898] A. C. 200, was decided rather on construction of the 
Patent Acts than on general principles of jurisdiction, but some dicta of 
Lord Chancellor Halsbury should be referred to. 


* Marshall’s case was followed by Kekewich, J., in Kinahan v. Kinahan, 
1890, 45 Ch. D. 78. 
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property in England that an opposite decision was arrived at (as CHap. IX. 
mentioned above) in Burland v. Broxburn Oil Co. 

Certain English cases in which injunction was sought against 
the foreign publishers of libellous matter in England throw little 
additional light on the question. The case? has already been 
referred to in which injunction was granted against an Irish defen- 
dant on the ground that it was not stated by him that he never 
came to England, and that the judgment would be enforceable there 
if, and when, he didso. Again, in Watson v. Daily Record (Glasgow), 
Lid.3 the plaintiff sought an injunction against a Scottish news- 
paper to restrain the publication of libels in England. The Court 
was satisfied that even after trial no injunction would be granted, 
since there was no reason to anticipate repetition of a libel 
published in a single issue of a daily newspaper. There was 
no decision on jurisdiction, but it seems to have been assumed 
by the Court that it had jurisdiction to grant the injunction 
_ sought. 

In the case of Gill v. Cutler* it was held that prorogation was Proroga- 
a good ground of jurisdiction to pronounce an interdict. The jurisdic. 
circumstances in that case were that the respondent had prorogated ta: 
the jurisdiction of the Sheriff Court of Aberdeen and had there 
fought to a conclusion the question of the validity of certain 
patent rights. In these circumstances he was held to have 
become amenable to the Sheriffs jurisdiction for the purpose of 
an interdict against infringing the patents in question. 

It hardly needs to be pointed out that a Court will not No juris- 
interdict a party who is not subject to it by reason of his saat 
presence or property from doing something outwith its territory. P°So"® 


Such a proceeding would be both futile and incompetent. In one neither 
case, the liquidators of a company which was being wound up nor pro- 
in Scotland sought to interdict proceedings against the company aE 
wrong 
11889, 41 Ch. D. 542. abroad. 


2 Toxter v. Hawkins, 1885, 15 Q. B. D. 680 (see also 650). See supra, p. 126. 

3 [1907] 1 K. B. 853. Cf. De Bernales v. New York Herald, [1893] 2 Q. B. 
97 1. 

41895, 23 R. 371. 

5 Liquidators of the California Redwood Co., Lid. v. Walker, 1886, 13 R. 
$10. Contrast with this Liquidators of the Pacific Coast Mining Co., Ltd. v. 
Walker, 1886, 13 R. 816. 
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in the Courts of San Francisco at the instance of persons resident 
there who had no property here, and who, although claiming in 
the Courts there to be creditors, had presented no claim in the 
Scottish liquidation, The Court of Session held that they had 
no jurisdiction to pronounce such an interdict. 

The distinction pointed out by Lord Low in the passage quoted 
above, from his judgment in Toni Tyres, Lid. between an action 
of interdict in which “the main issue” is the validity of the right 
which the complainer seeks to enforce and one in which the dis- 
pute is as to the fact of the wrong having been committed in 
Scotland, is important in cases relating to patents and trade 
marks, It is clearly indicated by Lord Low that the jurisdiction 
against an infringer, to prevent an infringement in Scotland, should 
not be extended so as to make the Scots Courts the tribunal for 
determining questions of disputed patent rights when there is 
a more appropriate forum—ie. the forum rei—for the trial of 
such questions. This distinction is apparently the basis of the 
view contended for by Bar “The Courts of the country in 
which claims for interdict founded on the rights of an author, 
a patentee, or a manufacturer with a trade mark, are made, have 
an exclusive (ausschltesslich) jurisdiction in actions touching the 
existence or validity of these claims, and that jurisdiction will 
(insoweit) receive international recognition. This is.a consequence 
of the nature of the right of interdict, which is directed against 
the public generally within a certain specified territory. The 
general rights of the public in State A cannot in any case be 
taken away or established by any act of jurisdiction by State B, 
since there can be no ground for alleging that they have submitted 
themselves to B’s authority, But this exclusive jurisdiction will 
only extend to actions for the recognition of the existence of a 
right of interdict, or to actions of delict, which postulate the 
existence of that right. It will not be recognised for personal 
actions, which are brought to compel the assignation or the 
exercise of the right.” 

It is an important consideration on this subject that the pro- 
nouncement of an interdict or injunction involves, at least im- 
pliedly, the decision that a wrong has been, or is being, committed 

1 Supra, p. 129. 21905, 7 F, 477, 3 At p. 931 of Gillespie’s tr. 
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by the respondent; and, although an interdict may be inoperative Cuap. IX, 


beyond the territory, the judgment that a wrong has been com- cas 


mitted may yet be a res judicata to which foreign courts should dict a res 
3 : : : : judicata 

give effect without re-examination on the merits.. Thus, where ‘final in 
the respondent had prorogated the jurisdiction of the Sheriff Court lie 
of Aberdeen, and had there litigated to a conclusion the validity 

of a certain patent, the view was expressed that the interdict 
pronounced against such respondent would not be ineffectual 

even though he was an Englishman. “For the defender... and 

the pursuers having submitted to a competent Court the question 
between them as.to the validity of the pursuers’ patent, any judg- 

ment pronounced on that question will be res judicata between 

the parties, and finally determine that question, certainly in Scot- 

land, and probably throughout the United Kingdom. ... I admit 

that we could not enforce our interdict by sentencing an English- 

man to suffer punishment by imprisonment for breach of interdict 
unless we could apprehend him in Scotland. But the interdict 
granted against him here causd cognité could easily be made 
effectual against him elsewhere.”* But this argument, quoted 

from Lord Trayner, although forcible when confined to the case 

of prorogated jurisdiction in which it was used, will not apply 

to the case considered above of jurisdiction founded merely on 

the commission of a delict within the territory. If it were 

held that an interdict pronounced against a foreigner had inter- 
national validity because the delict was committed or threatened 
within the judge’s territory, then it would seem to follow that the 
findings of the court on which the interdict is based, eg. the 
validity of a patent and the fact of infringement, would be entitled 

to the like international recognition. Thus, indirectly, in cases 
where interdict was sought as a remedy, we should reach that 
jurisdiction in respect of the obligation incurred within the 
territory without personal presence of the defender, which the 
Privy Council disapproved in Sirdar Gurdyal Singh’ It seems 


1 Gull v. Cutler, 1895, 23 R. 371. 

2 Lord Trayner in Gill v. Cutler, 23 R. 371, at p. 376. 

3 Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] A. C.670, where it was 
said that the principles of jurisdiction laid down would apply whether the 
obligation arose out of contract or of delict ; see Lord Selborne at 683. 
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doubtful how far this difficulty is met by the distinction drawn 
by Lord Low! between cases in which the commission of the 
wrong is “the main issue” between the parties and those in which 
the questions of the commission of a wrong and the existence of 
the right which is said to have been infringed have to be inquired 
into only incidentally. Probably the sound view is that if the 
question of right is the main issue, and is not appropriate to the 
forum as a substantive proceeding, the Court should refuse to 
exercise jurisdiction, as indicated by Lord Low,? and that if the 
question of right is merely incidental, the decision of it should 
receive no more effect in other countries than the interdict itself 
would do. 

It may be that in certain cases the guasi-criminal proceedings 
which normally follow a breach of interdict would not be the only 
possible mode of enforcing the order of the Court. If the delict 
consists in sending libellous communications, or in selling articles 
which infringe a patent or trade mark, cases might be figured in 
which the Court would order the seizure and confiscation of the 
offending documents or articles, ta whomsoever they might belong. 
In such a case it could hardly be said that an interdict against an 
absent foreigner would be a brutwm fulmen, futile and unenforce- 
able; and to the extent to which such methods of enforcing an 
interdict are available the preventive jurisdiction would be justified 
by the principle of effectiveness. 


1In Tont Tyres, Ltd., 1905, 7 F. 477. 
2 Quoted supra, p. 129. 
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A REAL action, or action in vem,‘is one in which a Court is asked 
to pronounce a decree establishing some right of property or of 
possession over corporeals either moveable or immoveable. The 
leading characteristic which distinguishes a real action from a 
personal one is that a decree in a real action is binding against 
“all the world;” a judgment in a personal action binds only those 
who are parties to the action. The distinction was thus expressed 
by Lord (then Mr. Justice) Blackburn in Castrique v. Imrie:+ 
“When a tribunal . . . has to determine between two parties, and 
between them only, the decision of that tribunal, though in general 
binding between the parties and privies, does not affect the rights 
of third parties, and if in execution of the judgment of such a 
tribunal process issues against the property of one of the litigants, 
and some particular thing is sold as being his property, there is 
nothing to prevent any third person setting up his claim te that 
thing, for the tribunal neither had jurisdiction to determine, nor 
did determine, anything more than that the litigant’s property 
should be sold, and did not do more than sell the litigant’s interest, 


11870, L. R. 4 E. and I. App. 414, at 427-8. 
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if any, in the thing... . But when the tribunal has jurisdiction 
to determine not merely on the rights of the parties, but also on the 
disposition of the thing, and does in the exercise of that jurisdic- 
tion direct that the thing, and not merely the interest of any par- 
ticular party in it, be sold or transferred, the case is very different.” 
The latter case, that in which the court adjudicates on “the 
disposition of the thing,” is a real action,’ and the effects of the 
judgment are not limited to the parties to the cause. 

It will be convenient, in considering the grounds of juris- 
diction in real actions, to treat separately of immoveables and 
moveables. 

The fundamental rule of jurisdiction in real actions relating to’ 
immoveables is that the courts within whose territory the property 
is situated have exclusive jurisdiction.2 This rule has met with 
general, perhaps universal, recognition among modern jurists and 
legal systems, but the source of the rule is not a subject on which 
writers are so unanimous; thus, some deduce the rule from some 
version of the doctrine of sovereignty,? others trace it to an 
historical source in feudalism, while most writers justify the 
doctrine on modern principles of effectiveness® “The forum 
rei site is alone competent in respect of rights in immoveables, 
as it alone is capable of insuring the enjoyment of those rights, 
by ejecting parties wrongfully in possession.” ® 

“In respect to immoveable property every attempt of any 
foreign tribunal to found a jurisdiction over it must, from the very 
nature of the case, be utterly nugatory, and its decree must be for 
ever incapable of execution in rem.” 

And Dicey regards this rule of jurisdiction in real actions as 


1 See supra, at p. 11. 

2 Vattel, Droit des Gens, bk. ii. ¢. 8, sec. 103 ; Erskine’s Inst. i. ii. 17. 

3 Story, Conflict of Laws, 8th ed. s, 550. 

4 Foote, Private International Jurisprudence, 1904, 3rd aa p. 184. Or trace 
it to Roman sources, ¢f. Wharton, s, 273. 

® Foote, loc. cit.; Dicey, Conflict of Laws, 2nd ed. 45; Meili, International 
Civil and Commercial Law, Eng. tr., 1905, p. 279 ; Story, 8th ed. s. 551, For 
the very wide recognition of this principle of forwm sitds in immoveable 
property see the decisions of tribunals in Italy, Spain, Switzerland, and 
France given by Bar, Gillespie’s tr., p. 911, note 45. 

8 Meili, loc. cit. 

7 Story, 8th ed. 8. 551. 
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“a direct and obvious application of the principle of effectiveness,” Cuar. X, 
whether applied to immoveables or to moveables.! 

In the case of the British South Africa Company v. Companhia 
de Mocambique? the plaintiffs and respondents averred that 
the defendant company had entered and taken possession of 
their lands and mines in South Africa, and ejected them, their 
servants, and tenants, They sued in the English Courts for (1) a 
declaration that the plaintiff company was lawfully in possession, 
(2) an injunction, and (3) damages. The House of Lords held 
that it was not within the jurisdiction of the English Courts to 
determine such an action; and that judgment was expressly based 
upon the consideration that the title to the foreign lands in 
question was in dispute. Lord Chancellor Herschell*® there said: 
“There appear to me, I confess, to be solid reasons why the Courts 
of this country should, in common with those of most other 
nations, have refused to adjudicate upon claims of title to foreign 
land in proceedings founded on an alleged invasion of the pro- 
prietary rights attached to it, and to award damages founded on 
that adjudication.” Authorities which were quoted in support of 
the contrary view* were distinguished by Lord Herschell in this 
respect, that they did not involve any questions of real right 
to the lands on which the trespass was said to have been 
committed. , 

After laying down the rule of the exclusive competence of pistin. 
the local Courts in real actions relating to immoveables, Erskine 5 8%‘ 


personal 


draws this important distinction: “As this reason fails in personal ae t 
relating to 


actions founded barely on obligations relative to land, which may immove- 
be fulfilled anywhere, a judge’s jurisdiction reacheth over a person ane 
residing within his territory who 1s sued for fulfilling an obliga- 

tion for granting a conveyance or a lease of lands, though the 

, lands contained in the obligation should be situated without the 
territory.” There is a well-recognised distinction between the 


1 Dicey, Conflict of Laws, 2nd ed. 45. Cf. Westlake, Private International 
Law, 4th ed. 202. 

211893] A. C. 602, 

3 At p. 625. 

§ Mostyn v. Fabrigas, 1774, 1 Cowp. 161, and cases there referred to by 
Lord Mansfield, at p. 180. 

5 Inst. i. ii, 17. 


Cap. X. 


Where 
Court 
should re- 
fuse to 
exercise 
jurisdic- 
tionaffect- 
ing foreign 
immove- 
ables. 


138 REAL AND POSSESSORY ACTIONS 


cases in which a jus in rem with reference to immoveables is put 
in issue and those cases where it is sought to enforce a personal 
right which relates to immoveables, or is to be put in execution 
against the immoveable property of the defender In the former 
class alone does the rule of the exclusive jurisdiction of the forwm 
rev site apply. A court will compel a party over whom it has 
jurisdiction to perform an act affecting the title to foreign im- 
moveable property.?2. Thus the court which has jurisdiction over 
the defender in personal actions—the ordinary forwm rei—may 
indirectly determine even “the disposition of the thing,” ze. of 
foreign land. By compelling him to fulfil a contract as to the 
foreign lands, or some trust obligation, it may require him to 
transfer the property. But “the execution of the judgment in 
such an action, inasmuch as it can only be brought when proper 
service is effected on the defendant, and execution can only issue 
on his person or property within the jurisdiction, cannot interfere 
with the sovereign rights of a foreign power, as it would in an 
action for the title to or possession of land.’® But while this is 
so, it appears that the better practice is for a court to refuse to 
exercise its jurisdiction, in personam, in such a way as to compel 
the proprietor of foreign heritage to take any step with reference 
to his lands which would bring him into conflict with the lex 
ret site. In an English bankruptcy (Hx parte Pollard; In 
re Oourtney*) a creditor claimed an equitable mortgage over 
certain Scots heritage which belonged to the bankrupt firm, 
and craved that the said heritage should be sold for his behoof. 
By the law of Scotland there was no real right of security over 
the subjects, but the Court granted the prayer of the petition. 
Lord Chancellor Cottenham explained the grounds of judgment 
thus:° “By this statement of the law of Scotland (de. that no 
mortgage or lien had been created), which, sitting here, I must 
consider asa fact, I am bound, but so far only as the statement 
goes, and that does not find anything contrary to the well-known 


1 For the recognition of this distinction in various countries, see Bar, 
Gillespie’s tr., p. 911, note 45. 

2 Meili, 279 ; Westlake, 4th ed. 210; Foote, 185; Wharton, sec. 276a. 

3 Foote, 199. 

* 1840, Montag. & Ch. 289. 

5 At p. 250. 
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rule, that obligations to convey, perfected seeundwm legem Cuar. X. 
domicilit, are binding in Scotland, but that by the law of Scotland 
no lien or equitable mortgage was created by the deposit and 
agreement; by which must be understood that the law of Scot- 
land does not permit such deposit and agreement to operate in 
rem, and not that they may not give a title to relief in personam. 
It is true that in this country contracts for sale, or (whether 
expressed or implied) for charging lands, are in certain cases made 
by the courts of equity to operate in rem; but in contracts 
respecting lands in countries not within the jurisdiction of these 
courts they can only be enforced by proceedings im personam, 
which courts of equity here are constantly in the habit of doing: 
not thereby in any respect interfering with the lex loci rei site. 
If indeed the law of the country where the land is situate should 
not permit or not enable the defendant to do what the court 
might otherwise think it right to decree, it would be useless and 
unjust to direct him to do the act; but when there is no such im- 
pediment the courts of this country, in the exercise of their juris- 
diction over contracts made here, or in administering equities 
between parties residing here, act upon their own rules, and are not 
influenced by any consideration of what the effect of such contracts 
might be in the country where the lands are situate, or of the 
manner in which the courts of such countries might deal with 
such equities.” 

The distinction between an action in vem and an action 4m Principles 
personam—between the exclusive jurisdiction of the forum sits ree a 
in the one case and personal jurisdiction in the other — is?” 
clearly shown in the recent Scots case of Ruthven v. Ruthven. 
There an action was brought in the Court of Session against Lord 
Ruthven, a Scots peer, to have him ordained to execute and deliver 
to the pursuers a valid conveyance of certain heritable estate 
situated in Ireland. The defender was undoubtedly subject to 
the jurisdiction of the Scots Courts in personal actions, and he 
was accordingly ordained by a decree ad factum prestandum to 
execute and deliver the conveyance. Such a decree was enforce- 
able against the person of the defender, but when he refused — 
to implement the decree, the pursuers applied to the Court to 

11905 (O. H. Lord Johnston), 43 8. L. R. 11. 
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direct the Clerk of Court to sign the conveyance. Lord Johnston, 
however, pointed out that personal diligence against the defender 
was the appropriate mode of enforcing the decree ad factum 
prestandum, and that the mode proposed would be a judgment 
wm vem, which was competent only in the Irish Courts. _ It would 
not, according to the principles of international law, be effective 
in Ireland, and his Lordship accordingly refused to grant the 
authority craved. 

In England, there have been numerous cases in which the 
Courts have exercised their personal jurisdiction in such a manner 
as to affect rights in foreign immoveable property. These cases 


dng foreign should be contrasted with that of the British South Africa Com- 
and. 


pany* already referred to. 

In Penn v. Lord Baltimore, an agreement had been come to 
between the parties to the action as to the delimitation of the 
boundaries of two proprietary colonies of which they were the 
respective proprietors. The Court of Chancery decreed specific 
performance. Lord Chancellor Hardwicke said:* “This Court... 
has no original jurisdiction on the direct question of the original 
right of the boundaries; and this bill does not stand in need of 
that. It is founded on articles executed in England under seal 
for mutual consideration ; which gives jurisdiction to the King’s 
Courts both of law and equity, whatever be the subject matter.” 

In Cranstown v. Johnston* (analogous to Ruthven’s case in 
Scotland), the English Court ordered a conveyance of foreign 
immoveable property to be executed. “The only distinction is, 
that this Court cannot act upon the land directly, but acts upon 
the conscience of the person living here.” 

In Paget v. Hde® a foreclosure decree was granted on a mort- 
gage of land in the West Indies on the ground that, the legal 
estate having already passed by the mortgage, the equitable 


1 [1893] A. C. 602, 

21750, 1 Ves. Sen. 443. Contrast Norris v. Chambres, 30 L. J., Ch. 285 ; 
affd. H. of L. 1861, 3 D. F. & J. 583. 

3 At p. 447. 

* 1796, 3 Ves. 170. See discussion of this case by Piggott, Foreign Judgments, 
3rd ed. pt. i, at p. 137. 

5 Per M. R., at p. 182. 

6 1874, L. R. 18 Eq. 118. 
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interest of redemption, not being an estate in land, was subject Cuar. X. 
to the jurisdiction of the English Courts as being a personal right 
based on contract. 

With reference to contracts relating to land, it has been laid 
down in the English Courts that such will not be adjudicated 
upon unless England be (1) the domicile! of the parties, (2) the 
locus of the subject-matter, or (3) the locus solutionis of the 
contract,” 

In certain circumstances, the English Courts, in pursuance of 
this personal jurisdiction, will by injunction restrain persons from 
prosecuting in foreign Courts any suits for vindicating a title to 
immoveable property situated abroad.? 

The same principles have been fully recognised in America American 
when the Courts of one State of the Union are called upon to deal °*°™P!e 
with rights in land situated in another State. 

The English case of Penn v. Baltimore was followed by the 

Supreme Court in Massie v. Watts,> where Chief Justice Marshall, 
after reviewing that and earlier English precedents, proceeded : 
“Upon the authority of these cases and of others which are to be 
found in the books, as well as upon general principles, this court 
is of opinion that in a case of fraud, or trust, or of contract, the 
jurisdiction of a court of chancery is sustainable wherever the 
person be found, although lands not within the jurisdiction of 
that court may be affected by the decree.” ® 

In Muller v. Dows™ the Court of Iowa had ordered the sale of 
certain heritable property in Missouri, Justice Strong in giving 
Judgment in the Supreme Court said:* “It is here undoubtedly - 

a recognised doctrine that a court of equity, sitting in a State 


1? Residence. 

* Per Romilly, M.R., in Cookney v. Anderson, 1862, 31 Beavan, 452 (affd. 
H. L., see note to report), at p. 462. 

3 See cases in Foote, Private International Jurisprudence, 3rd ed. p. 194, 

* Story, Equity, sec. 743 and sec. 1291; Pomeroy, Equity Jurisprudence, 
sec. 1318. 

5 6 Cranch (U. 8.), 148; 3 L. Ed, 181. 

° Cf. Fall v. Fall, 1907, 75 Neb. 120; Lorenzen’s Cases on Conflict of Laws, 
108. 

71876, 94 U.S. 444. Ch M‘Elrath v. Pittsburg and Steubenville Railroad 
Co., 55 Penn. St. 189. 

8 At p. 449. 
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by him of land in another State, and may enforce the decree 
by process against the defendant. True, it cannot send its process 
into that other State, nor can it deliver possession of land in 
another jurisdiction, but it can command and enforce a transfer of 
the title.” 

So long as our attention is confined to immoveable pro- 
perty, we find the authorities practically unanimous as to the 
exclusive jurisdiction of the forum sitds in actions which are 
strictly in rem ; but, when the same question is raised with refer- 
ence to moveables, the unanimity ceases and complications arise. 
Abundant dicta of judges and jurists can be cited to the effect 
that in law moveables have no situs—‘“It is a clear proposition, 
not only of the law of England, but of every country in the world 
where law has the semblance of science, that personal property 
has no locality ”'—and the like.” 

The maxim, mobilia personam sequuntur, has been expanded 
and interpreted to mean that for no purpose does the law pay regard 
to the actual situation of moveable property. No less an autho- 
rity than Bar carries this principle into the realm of jurisdiction 
to the effect of denying to the courts of the territory in which 
moveable property is actually situated, not only exclusive juris- 
diction, but apparently any jurisdiction in real actions concerning 
it. “The nature,” he says,> “of other* moveable things, on the 
other hand, is such that their owner can, as a rule, settle their 
situation. As, then, upon the one hand, to require a pursuer, 
who demanded delivery of moveable property by means of a real 
action, to raise his action at the place where the thing is situated, 
would imply the greatest injustice, and would in many cases be 
nothing but robbery of a good right, since the pursuer could not 
know where the thing in question was; so, on the other hand, 
if the defender might be sued in any place where the thing 
happened to be for ever so short a time, his defence would be 
greatly embarrassed, and the security of commerce in moveables 


1 Lord Loughborough in Sill v. Worswick, 1791, 1 H. BL. 665, at 690, 

2 Lord Selborne in Freke v. Lord Carbery, 1873, L. R. 16 Eq. 461, at 466. 

3 Bar, Gillespie’s tr., 911. 

4 Other, that is, than moveables “permanently attached to some particular 
place.” 
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would be thereby exposed to the greatest risks. Nothing, there- Cuap. X. 
fore, is more natural than that real actions for delivery of move- 

ables should be brought at the actual domicile! of the defender, 

and that an exception should be admitted only if the thing is 
permanently attached to a particular place by the dedication of 

its owner, or if the pursuer under special conditions—as in the 

case of arrestments—is entitled to detain them at some particular 

place.” 

This view adopted by Bar, although not lacking a certain 
qualified approval from some other Continental jurists, and some- 
times embodied even in international conventions,? has not been 
made the basis of British or American practice. The modern 
principle of effectiveness, which is the keynote of any sound doc- Principle 
trine of international law in questions of jurisdiction, has been ane 
allowed to override all the objections which Bar raises to the ee 
jurisdiction of the forum sitds over moveable property. Thus tion of 
Story states the doctrine:* “The general doctrine is not contro- “site over 
verted‘ that, although moveables are for many purposes to be "ire 
deemed to have no situs, except that of the domicil of the owner, 
yet this being but a legal fiction, if yields whenever it is necessary 
for the purpose of justice that the actual situs of the thing should 
be examined. A nation within whose territory any personal 
property is actually situate has an entire dominion over it while 
therein, in point of sovereignty and jurisdiction, as it has over 
immoveable property situate there. It may regulate its transfer, 
and subject it to process and execution, and provide for and control 
the uses and disposition of it, to the same extent that it may 
exert its authority over immoveable property.” 

The truth is that, if effectiveness be the real test of legitimate 
jurisdiction, the forwm sitds is as much entitled to an exclusive 
jurisdiction in real actions relating to moveables as in such actions 
where immoveables are concerned. To it alone belongs the power 
to make a judgment in rem effective. A court may ordain a 
person subject to its personal jurisdiction to deliver up a move- 


1 Meaning, presumably, “residence.” 

2 E.g. the Franco-Swiss Treaty of 1869 referred to by Bar, i a 8 tr., 
p. 912, note 47. 

3 Sec. 550. : 

4 This seems to be overstated in view of the passage from Bar quoted above. 
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able wherever it may. be situated, but such a judgment is only 
in personam. The court which is to give direct possession of 
a moveable must have that moveable within its own territorial 
jurisdiction, and subject to its own execution and diligence. 
“ Jurisdiction,” says Dicey, “admittedly rests primarily upon the 
res, e.g. the ship, being within the control of the Court adjudicating 
upon the title thereto, or in strictness within the control of the 
sovereign under whose authority the Court acts.” 

Much of the confusion that hag arisen on this subject is due 
to the common confusion between lex and forwm, between the 
law which ought to rule the question at issue and the tribunal 
before which the question can competently be litigated. The 
brocard, mobilia personam sequuntur, tersely expresses an im- 
portant principle of international law, but it has proved a danger- 
ous guide in questions of jurisdiction. Certain events, such as 
bankruptcy and death, which operate a general conveyance of an 
estate, as an universitas rerum, are recognised as bringing each 
separate part of the universitas under the law of the domicile, 
and in this way each moveable included in the estate is brought 
within the cognisance of the courts of the domicile; but those 
courts in dealing with moveables outwith their own territory can 
give the executor or trustee only a personal right to recover 
possession, which right must be vindicated, if necessary, by an 
action in rem in the courts of the country where the moveables 
are situated. Thus the principal executor, appointed by the 
courts of the deceased’s domicile, requires to vindicate his real 
right to the property of the deceased in whatever country that 
property, or any part of it, may be situated.? 

The most numerous examples of the jurisdiction in rem of the 
forum sitds applied to moveables occur in Admiralty practice, 
Thus in the Scots case of Jones v, Samuel* the pursuers, English- 
men claiming to be the owners of a vessel lying in Glasgow, sued 


1 Dicey, Conflict of Laws, 2nd ed. 45. 

2 A good example of this confusion as applied to this subject is in Foote, 
Private International Jurisprudence, 3rd ed., at p. 241, where it is said, “the 
lec . . . hag jurisdiction over moveables,” and so on throughout the whole 
section. 

3 See Chap. XIV. on Jurisdiction in Succession and Trusts. 

£1862, 24 D. 319. 


REAL AND POSSESSORY ACTIONS 145 


an English mortgagee in possession for reduction of the mortgage, Cuar. X. 
and for damages, etc. They sought to found jurisdiction against the 
defenders by arresting the ship jurisdictionis fundande causd. The 
Court held that this arrestment was ineffective in the circum- 
stances, but the Lord Justice-Clerk (Inglis) laid down the principle 
of jurisdiction by virtue of the presence of the ship within the 
territory. “It seems to me,” said his Lordship, “that the pursuer 
mistook the remedy applicable to the circumstances. Had he, when 
the vessel was in this country, pursued a different course from that 
which he has followed, probably he would have secured his object, 
supposing him to have been right on the merits of his case. If 
he had applied for an interdict against removing the vessel out 
_of the jurisdiction of the Court, and had he then applied for 
delivery of the vessel—that being a proceeding in rem, and the 
vessel being within the jurisdiction of the Court—I would have 
had no doubt of the competency of the proceeding or of the 
jurisdiction of the Court.”?} 

In the case of Castrique v. Imrie? already referred to, a British In 
ship had been seized in a French port and sold by order of a Breland. 
French Court, with the effect of defeating the preferable rights 
of an English mortgagee to which he would have been entitled 
by English law. The House of Lords held that the judgment 
of the French Court was unchallengeable because—(1) the ship 
was in French territory, and (2) the judgment was a judgment 
in rem. In delivering the opinion of the majority of the consulted 
judges, Lord (then Mr. Justice) Blackburn,’ after discussing the 
nature of a proceeding im rem,* and deciding that the French . 
judgment in question was in rem, proceeded thus: “We think 
the inquiry is, first, whether the subject-matter was so situated as 
to be within the lawful control of the State under the authority 
of which the Court sits; and, secondly, whether the sovereign 
authority of that State has conferred on the Court jurisdiction 


1See the doubts as to this doctrine expressed in the earlier case of 
Bannatyne v. Newendorff, 1841, 3 D. 429, especially by Lord Medwyn. The 
jurisdiction of the forum sitds to order a sale of moveables seems to have been 
recognised by the majority of the judges. 

21870, L. R.4E. & I. App. 414. Cf. De Mora v. Concha, 1885, 29 Ch. D. 
268. 
3 At p. 429. 4 In the passage already quoted, at p. 135 sup. 

10 
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Cuap. X. to decide as to the disposition of the thing, and the Court has 
acted within its jurisdiction: If these conditions are fulfilled, 
the adjudication is conclusive against all the world.” His Lord- 
ship quoted with approval the statement of the doctrine by Story, 
who, after laying down the principle of the jurisdiction of the 
forum sitis over immoveables, proceeds:? “The same principle 
is applied to all... cases of proceedings in rem, against move- 
able property within the jurisdiction of the Court pronouncing 
the judgment.” ® 

Cammell v. Sewell* was an instance of recognition by the 
English Courts of the finality of a judgment in rem pronounced by 
the Norwegian Courts. The master of a ship which ran aground 
on the coast of Norway sold there a cargo of timber belonging to 
English consignees. The representatives of the latter claimed the 
timber on the ground that by English law, which ought to rule 
the transaction, the master had no right to sell the cargo; but 
the fact that the appropriate Norwegian Court had pronounced 
a decree in rem was held to be conclusive of the ownership in the 
purchasers. It. should, however, be noted that when that case 
was appealed, the Appellate Court® expressed no definite opinion 
on the questions whether the Norwegian judgment was in rem, 
and what effect must be given to such a judgment. The judges 
there rested their decision affirming the Court below on the fact 
that the property in the cargo passed by the law of Norway, 
which gave a power of sale to the master in the circumstances 
then existing. 

Multiple- Another familiar instance of, a jurisdiction im rem exercised 

poindmgs. over moveables within the territory arises when an action of 
multiplepoinding is brought. The essential nature of that pro- 
ceeding is the placing of some moveable property or fund in 
manibus curice, that claimants may litigate their rival claims to 
the fund or property, and the only ground of jurisdiction is that 


1 On this point see Chap. XX. on Recognition of Foreign Judgments. 

2 Conflict of Laws, sec. 592. 

3 For an apparent exception to this recognition of the forum sitds see 
Simpson v. Fogo, 1863, 32 L. J., Ch. 249, and the discussion of that case by 
Lord Blackburn in Castrique, at p. 436. 

41858, 3 H. & N. 617; 27 L. J. Ex. 447. 

5 1860, 5H. & N. 728; 29 L. J. Ex. 350. 


REAL AND POSSESSORY ACTIONS 147 


the property in dispute is situated in Scotland! The defenders Cuar. X.. 
in the action, who are the parties known or believed to have 

claims, need not be personally subject to the jurisdiction of the 

Scots Courts. It is true that if foreigners lodge claims, they may 

be held to have prorogated the jurisdiction, but even if they 

have not appeared in the process, yet will the judgment of the 

Court whereby another party is “ranked and preferred” to the 

fund in medio be no less binding upon them, since it is a judgment 

am rem pronounced by the Court of the territory within which the 

res is situated? 

The question whether a judgment is in rem or in personam Whether 
must be referred to the lex fori® “A judgment must derive its M@ement 
quality from the law of the country in which it is given.” 4 Ae 5 

“The relation between a judgment and the proceedings is by law of 
; Court pro- 
important. From the nature of the case a judgment in rem nouncing 
results from a proceeding in rem, though in Admiralty a judg- * 
ment tn personam may also result. But a judgment in rem may 
also result from proceedings in personam, if in the result a lien 
is enforced. Generally it may be said that the judgment takes its 
quality from the right which it enforces.” 5 

Of all the grounds on which the Courts in Scotland claim Interna- 
jurisdiction, that of the forum rei site in real actions affecting pantion 
immoveables is the one which will receive the most universal es 
recognition from foreign tribunals, The case already quoted of forum rei 
the British South Africa Co® is the most authoritative enuncia- iy to 
tion of the principle of the exclusive jurisdiction of the forwm rei mae ie 
site as a doctrine of English law, and it follows from that prin- 
ciple that a judgment in rem of the. forwm ret site with reference 
to immoveables must be regarded as final, and unimpeachable on 
the ground of jurisdiction, when it is pleaded in an English Court. 
Indeed, this principle of the exclusion of all tribunals other 

' Mackay, Manual of Practice in the Court of Session, 383, 387. 

?’While the usual result of a multiplepoinding’is a judgment in rem, 
determining a right of property, yet apparently personal rights may also be put 
in issue in such a process. See Mackay, Manual, 386, and authorities there. 

3 City of Mecca, 1879, 5 P. D. 28; reversed, 1881, 6 P. D. 106. Minna 
Craig S.S. Co. v. Chartered Bank of India, [1897] 1 Q. B. 55 and 460. 

4 Piggott, Foreign Judgments, 3rd ed. pt. ii. p. 13. 

5 Piggott, Foreign Judgments, 3rd ed. pt. ii. p. 24. 

8 Britesh S. Africa Co. v. Companhia de Mocambique, [1893] A. C. 602, 
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Cuap. X. than those in whose territory the heritable property is situated 
has been so universally adopted! that a judgment in rem (quoad 
heritage) of the forwm ret site must command universal finality 
when founded on before other tribunals. 

a iyi Yet where the action in rem relates to moveables, the recogni- 

to move. tion of the judgment of the forum ret site will not meet with 

ables. such universal acceptance. It has been explained above? that 

so far from the exclusive jurisdiction of that tribunal being 
universally admitted, it has been denied by some? to have 
any jurisdiction at all in real actions relating to moveables. 
It follows that a judgment im rem as to the ownership or posses- 
sion of moveables pronounced by the tribunals of the country 
in which they are situated may not be free from challenge 
on the ground of want of jurisdiction when pleaded in a Court 
which does not claim for itself, or admit in other tribunals, a 
jurisdiction based on this ground. From the English cases above 
referred to,‘ it is clear, however, that judgments in rem pronounced 
by the forum rei site and determining the ownership of moveables 
will be treated by the English Courts as final, and free from all 
challenge on the question of jurisdiction. 

1 See eg. the authorities from many lands referred to by Bar, Gillespie’s 
tr. 911, note 45. Also the jurists enumerated in note 46, same page. 

2 P, 142 supra. 

3 E.g. Bar, 911 (quoted supra). 


4 Castrique v. Imrie, 1869, L. R. 4 E. & I. App. 414, Cammell v. Sewell, 
1858, 3 H. & N. 617; 27 L. J., Ex. 447. 


CHAPTER XI 


JURISDICTION IN DECLARATORY AND RESCISSORY 
ACTIONS! 


Nature of Declaratory Actions—Of Rescissory Actions—Such Actions may be 
Combined with Operative Conclusions—Declarators Affecting Rights in 
Heritage—Declarators and Reductions Affecting Personal Rights—Juris- 
diction Founded on Arrestment—What Jurisdiction will Suffice for 
Reductions of Decrees ? 


THE form of process known to Scottish pleading as an action of Nature of 
declarator asks the Court to “find and declare” that certain rights as 
belong to the pursuer; but, in so far as the action is merely tions. 
declaratory, there is no conclusion to have the right enforced 
against the defender.? The action must be directed to the estab- 
lishment or clearing up of a right, not to the mere recording of a 

fact. Clearly a declarator of a right which is not in any way 
challenged or in doubt would be futile; and if no pretence of 
challenge or shadow of doubt appeared, the action would probably 

be dismissed. The party who challenges, or has an interest to 
challenge, the right is the proper contradictor, and should be called 

as defender. 

Rescissory actions or reductions are brought, on the other Of rescis- 
hand, “for the voiding of deeds, services, decrees, or other writings, sotvons. 
or of illegal acts by any body corporate or society of men, eg. the 
election of magistrates or other public officers.” Reductions are 
regarded by Stair ® as a negative species of declarators, since they 
conclude, in effect, for declarator that a “pretended” deed or an 


1 For declarators of marriage and of nullity of marriage see Chap. XIL., and 
for declarators of legitimacy see Chap. XIII. 

2On the want of such actions in the English common law see Lord 
Brougham in Earl of Mansfield v. Stewart, 1846, 5 Bell’s App. 189, at p. 160; 
and on the modern statutory supply of that want see Brodie-Innes, Laws of 
England and Scotland, 207. 

3 Gifford v. Trail, 1829, 7 8. 854; Lyle v. Balfour, 1830, 9S. 22. 

4 Mackay, Manual of Practice, 175, and cases there. 


5 Erskine, Jnst. iv. 1, 18. 8 Inst, iv. 20, 2. 
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Cuap. XI. ultra vires act of a public body is void and of no effect, and shall 
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sions. 
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not be held to prejudice any right of the pursuer. 

Now, declaratory or reductive conclusions in an action may 
stand alone, or they may be followed by such further conclusions, 
petitory or possessory, as are necessary to give effect and enforce- 
ment to the rights which are the subject of the declaratory or 
reductive conclusions. This convenient practice of combining 
conclusions of different characters in one action complicates 
the question which falls to be treated in this chapter, viz. what 
court has, jurisdiction to pronounce a decree of declarator or 
of reduction. If, as frequently happens, declaratory conclusions 
are inserted in a summons merely for the purpose of paving the 
way to, or leading logically up to, a conclusion for payment of a 
sum of money, the former are merely ancillary to the latter, and 
the petitory conclusion which is the primary object of the action 
determines the jurisdiction. Yet even in such a case the courts 
are chary of pronouncing incidental declarators which are not 
necessary, and for which, standing alone, they might not have 
jurisdiction. Seldom, indeed, has an action been raised with no 
conclusion other than a declarator,? in which a plea of want of 
jurisdiction has been considered. 

In eon affecting rights in heritable. property a distinc- 
tion requires to be drawn. If the declarator asserts the existence 
of a real right, the action will be within the exclusive jurisdiction 
of the forum ret site, according to the rule discussed in the last 
chapter; but, if the action is a personal one, the case will be 
different. A personal action, though it relate to heritage, may not 
be enforceable against the subject itself. Thus, a declarator that a 
valid contract for the sale of heritage has been entered into may 
be enforceable only by an action of damages for breach of the con- 
tract. In all such cases, therefore, the fact that the rights to be 
established relate to a heritable subject introduces no specialty in 
the matter of jurisdiction. 

In one case,* an action was brought against an Englishman for 


1 Lindsay v. London and North-Western Railway Co., 1855, 18 D. 62. 
2 Except in declarators on questions of status, treated elsewhere. 

3 See Chap. X. on Jurisdiction in Real Actions. 

4 Shaw v. Dow and Dobie, 1869, 7 M. 449. 
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_ reduction of a sale of heritage situated in Scotland, on the ground CHapr. XI. 
that the sale was a fraud upon creditors. On the question of 
jurisdiction the Court of Session held that, if the pursuer succeeded 
in establishing the fraud and therefore the nullity of the sale, 
the defender was still in possession of Scots heritage, and thus 
amenable to the jurisdiction of the Scots Courts, whereas, if the 
pursuer failed on the merits, the question of jurisdiction would not 
arise. A proof of the pursuer’s averments was therefore allowed. 
It does not appear that the fact of the property being in Scotland 
was considered to have any effect, except in respect of the personal 
jurisdiction over the defender which would exist if he were shown 
to be still proprietor thereof. 

In regard to declaratory and rescissory actions which are con- Declara- 
cerned with rights im personam, the ordinary rule. applies—actor etree 
sequitur forum rei. Now the Scots Court is the forwm rei in all ea 
personal actions when the defender has his “forensic domicile” } rights. 
in Scotland, and also when he owns heritable property there.® 
These, accordingly, are grounds of jurisdiction on which the Scots 
Courts will entertain an action of declarator or of reduction.’ 
Besides these general grounds of jurisdiction there are others of a 
more limited character, in regard to which it is more difficult to say 
whether they would suffice for a declaratory or rescissory action. In 
the case of an action on a contract made, or to be executed, in Scot- 
land, when the defender is also personally cited there, little doubt 
need be entertained that a jurisdiction so founded would entitle 
the Courts to entertain an action either of declarator that the con- 
tract had been entered into, or of reduction of the contract. But 
doubts have been expressed as to whether jurisdiction exists to 
consider such an action where the only ground of jurisdiction 
arises from an arrestment ad fundandam jurisdictionem. In one Juris- 
case* (already referred to), an action of damages for breach of pak 
implied contract as common carriers was brought against an On sfrest- 
English railway company. Jurisdiction was founded by arrest- 
ment, and the pecuniary conclusion was prefaced by declarators 

1 Supra, Chap. II. 

2 Supra, Chap. V. 

3 Kirkpatrick v. Irvine, 1838, 16 S. 1200; Charles v. Charles’ Trs., 1868, 6 M. 


772; Shaw v. Dow and Dobdte, 1869, 7 M. 449. 
4 Lindsay v. London and North-Western Ratlway Co., 1855, 18 D. 62. 
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Cuap. XI. as to the general obligations of the defenders. In the course 
of the proceedings the pursuer lodged a minute withdrawing 
the general declaratory conclusions as to the defender’s obliga- 

\ tions, and in sustaining the court’s jurisdiction based on the arrest- 
ments, Lord President M‘Neill observed: “The minute has thus made 
it perfectly clear that we do not decide anything generally in refer- 
ence to the declaratory action, but that the declaratory conclusions 
are only regarded by the Court as the mediwm decidendi for the 
claim of damages.”+ Later Lord President Inglis more than once 
described the question whether arrestment ad fundandam juris- 
dictionem would support an action of declarator or of reduction 
as an open question.? It has been explained elsewhere® that 
jurisdiction founded on arrestment is of a special and limited 
character. Introduced from considerations of convenience and 
for facilitating the recovery of commercial debts, this ground of 
jurisdiction, although extended to other pecuniary claims, and even 
to actions ad factum prestandum, has always been subject to a 
restricted interpretation, and it is doubtful if, when the question 
comes up for decision, such a wide extension will be given to the 
purposes for which jurisdiction can ‘be founded by arrestment. 
The enumeration by Voet* of the circumstances in which this 
ground of jurisdiction is admissible does not seem to give any 
countenance to the suggestion that a general declarator can be 
sustained—“ Non tamen omnibus in causis admittendum ad fir- 
mandam jurisdictionem hoc sistendi jus; sed tantum, quoties quis 
actione personali ex contractu vel quasi, delicto vel quasi, aliisque 
similibus causarum figuris, obstrictus est adversario ad aliquid 
dandum, faciendum, prestandum.” 

In the words of the majority of the consulted judges in Cameron 
v. Chapman,> jurisdiction founded on arrestment “must not be 
carried further in any case than is expressly warranted by 


1 At p. 68. 

2 With reference to reductions, Jones v. Samuel, 1862, 24 D. 319, and in 
Shaw v. Dow and Dobie, 1869, '7 M. 449, at 454. Cf. the obiter dictum of 
Lord Neaves in Trowsdales Tr. v. Forcett Railway Co., 1870, 9 M. 88, at 95— 
“Tt,” ze arrestment ad fund. jur., “has no place in declaratory actions.” 

3 See Chap. VI, on p. 73. 

4 Pandects, bk. ii. tit. iv. sec. 25. 

5 1838, 16 S. 907, at 918. For other dicta to the like effect, see Chap. VI. at 
p. 72, n. 6. 
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authority and precedent.” It was on these general principles Cxar. XI. 
that Lord Kincairney held that he had no jurisdiction to try 

an action of declarator that women were entitled to be admitted 

as members of the Royal College of Veterinary Surgeons where 
arrestments had been used to found jurisdiction! This is the only 
reported case in which an actual decision on the question was 

given, and it probably represents the sound view. 

One class of actions of reduction deserves separate treatment. What. 
When a pursuer brings an action to reduce a decree of Court, it u7sdic, 
seems to follow from the important case of Longworth v. Yelverton ® eee se 
that before the Scots Court will entertain a reduction of its own ofdecrees? 
decree, the defender must be personally subject to its jurisdiction. 

In that case the decrees under reduction were pronounced by the 
Court of Session, and by the House of Lords on appeal, in conjoined 
counter actions between the parties of declarator of freedom, etc., 
and of marriage. The pursuer of the reduction, who was the woman, 
had been unsuccessful in the conjoined declarators, and now sought 
to have the judgments in those actions reduced on the ground that 
the Court of Session had no jurisdiction to pronounce them. The 
Court held (diss. Lord Deas) that it had no jurisdiction over the 
defender, and that it could not therefore entertain the action of 
reduction. The defender was an Irishman, not subject to the 
jurisdiction of the Scots Courts in respect of any of the 
universal grounds of personal jurisdiction.2 The argument that 
the very nature of the action involved a jurisdiction in the Scots 
Courts, since any Court must have power to reduce its own decrees, 
was emphatically rejected by Lord President Inglis, who argued 
that, if the decrees under reduction were ineffectual for want of 
jurisdiction, then any decree pronounced in the action of reduction 
would be at least as ineffectual. In answer to the contention that 
the pursuer would be left by such a judgment without a remedy, 
the Lord President observed : “The Courts of the country in which 
the ‘parties are domiciled will not be bound by any judgment of 
this Court and the House of Lords which these tribunals can be 


1 Wilhams v. Royal College of Veterinary Surgeons, 1897 (O. H.), 5 8. L. T. 
208. Other cases in which the subject is judicially referred to are Longworth 
v. Hope, 1865, 3 M. 1049, and Clements v. Macaulay, 1866, 4 M. 583. 

2 1868, 7 M. 70. 3 See ante, p. 5. 
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shewn to have had no jurisdiction to pronounce.” This answer, 
however, does not seem to be entirely satisfactory; for a judgment 
of the Scots Courts may have effects in Scotland which can only 
be prevented by a reduction of the judgment. If, therefore, the 
contradictor or opponent in the action is not personally subject to 
the jurisdiction in Scotland, there is no remedy. The strict appli- 
cation by Lord President Inglis of the maxim, Actor sequitur forum 


- rev, to reductions of decrees seems to involve a certain amount of 


injustice. The position is a special and peculiar one. No Court 
other than that which pronounced the decree can set it aside;! for 
while foreign tribunals may, and will, refuse to give to the decree 
any international recognition or enforcement if it has been pro- 
nounced by a Court having no jurisdiction,? they cannot set it 
aside in any sense which will affect its validity in the country 
where it was pronounced. While, therefore, a Scots judgment 
may receive no effect in other countries because it has been incom- 
petently pronounced, the Scots Court will give no redress to the 
party injured by the judgment if the party holding it is no 
longer subject to its personal jurisdiction. The result is ano- 
malous, and the principle that a pursuer must follow the 
defender to the Courts of the latter's country seems to be 
carried to the point of absurdity when applied to a case where 
the forum rei can, from the nature of the action, exercise no 
jurisdiction. 

1 Tn an international sense ; with the relations of different Courts within 


the same country we have no concern. 
2 See Chap. XX. 
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JURISDICTION IN MATRIMONIAL CAUSES 


Classes of Matrimonial Cases—Divorce—Ratio of Domicile as the Exclusive 
Ground of Jurisdiction—Lord Esher in Niboyet v. Niboyet—Lord Penzance 
in Wilson v. Wilson—Domicile as at the Date of the Action is the Test— 
Wife’s Domicile is in General that of her Husband—vVarious Scots Rules 
as to Jurisdiction—The Older Rules—The Doctrine of a Matrimonial Domi- 
cile—Doctrine of Special Matrimonial Domicile Gradually Discarded— 
The Doctrine Finally Dismissed — Le Mesurier v. Le Mesurier —The 
Modern Rule—Recognition of Foreign Decrees of Divorce—Effect of 
Change of Domicile on Jurisdiction—Husband cannot Defeat Wife’s 
Right to Divorce by Changing his Domicile after Committing a Matri- 
monial Offence—Effect of Desertion and Abandonment of Domicile by 
Husband who before such Desertion has Committed no Matrimonial 
Offence—Effect of Change of Husband’s Domicile when the Wife is 
the Offending Spouse—Carswell’s Case—Jurisdiction against Co-defenders 
and against a Husband who Successfully Pleads “No Jurisdiction”— 
Jurisdiction may not be Prorogated—Is it pars judicis to Raise Questions 
of Jurisdiction ?—Actions of Separation and Aliment—English Cases— 
Conclusions — Declarators of Marriage and of Putting to Silence — 
Arrestment of Moveables and Possession of Heritage—Residence—Scots 
Marriage — Marriage in Scotland and Personal Service — Domicile as 
a Ground of Jurisdiction—Prorogation—Actions of Nullity of Marriage 
—English Rules—Westlake’s View—Dicey’s View—English Decisions— 
Scots Cases—Does Domicile Found Jurisdiction ?—Pecuniary Actions 
between Spouses—Actions to Determine Pecuniary Rights of Parties con- 
sequent on Divorce—Manderson v. Sutherland—Lord Kyllachy’s Opinion 
—aActions for jus relicti—Actions for Terce—Actions of Aliment—Notes 
on Manderson v. Sutherland—Continental Rules as to Jurisdiction in 
Divorce and Separation. 


MATRIMONIAL cases may be classified as follows, viz.:—(1) actions Classes of 
of declarator of marriage; (2) actions of declarator of freedom neue 
and putting to silence; (3) actions of nullity of marriage; ** 
(4) actions of divorce; (5) actions of separation and of separation 

and aliment; and (6) actions with reference merely to the pecu- 

niary relations of the parties consequent on their status as married 

or divorced persons. We propose to consider the question of 


jurisdiction in matrimonial cases under these heads, though not 
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quite in the order stated. It is convenient to consider jurisdic- 
tion in divorce in the first instance, partly because of the greater 
fulness of authority with reference to that branch of the subject, 
and partly because the foundation of jurisdiction’in divorce is 
more definite than in some of the other classes of matrimonial 
eases. In these the grounds of jurisdiction vary, while in 
divorce it is now recognised in our law that there is, except 
in one or possibly two instances, only one sound foundation of 
jurisdiction, viz. the Scots domicile of the spouses at the time 
when the action is brought. 

Before passing to the detailed consideration of the subject, 
it is important to note that the jurisdiction of the Court in 
matrimonial cases is largely regulated by principles of juris- 
prudence which are by no means special to the law of Scotland. 
Jurisdiction in divorce, for example, is now determined by prin- 
ciples which were first authoritatively laid down in a Privy 
Council appeal from a Ceylon Court It is therefore specially 
necessary in this chapter to refer occasionally in some detail 
to judgments of the English and of foreign Courts, and to the 
works of English writers, in which general principles are ex- 
pounded. Particularly is this the case with reference to those 
classes of matrimonial cases in regard to which questions of 
jurisdiction have not come to any great extent before the Scots 
Courts. As Lord Selborne remarked in Harvey v. Farnie, the 
current of judicial opinion pervading the authorities in such 
cases is in favour of regarding international principles when 
there is no positive law of the country of the forum in conflict 
with those principles. 


I. Divorce. 


Our examination of the grounds of jurisdiction in personal 
actions has shown that what in general justifies the Court in 
exercising jurisdiction in such cases is either the submission of 
the defender or the fact that his person or property is so situ- 
ated that the Court has power to compel enforcement of its 

1 Le Mesurier v. Le Mesurier, [1895] A. C. 517. Cf. Shaw v. Gould, 1868, 


L. R. 3H. L. 55. 
2 1882, 8 A. C. 43. 
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decrees within the territory; but, when questions of status are CHar. 
involved, somewhat different considerations come into play. 
Probably the best and fullest statements of these considerations 
are to be found in the judgments of Lord Penzance in Wulson v. 
Wilson’ and of Lord Esher (then Brett, LJ.) in Miboyet v, ie a 
Niboyet2 In the latter case Lord Esher was in a minority in the Niboyer v. 
Court of Appeal, but the views which he there stated with refer- 727 
ence to domicile as a ground of jurisdiction in actions of divorce 
are now regarded as authoritative. They have been given effect 
to in the Privy Council, and more recently in the Court of 
Appeal, and they may be taken as explanatory of the rules recog- 
nised in the Scots Courts also. “Marriage,” says Lord Esher,’ 
“directly it exists creates by law a relation between the parties 
and what is called a status of each. The status of an individual, 
used as a legal term, means the legal position of the individual 
in or with regard to the rest of a community. That relation 
between the parties, and that status of each of them with regard 
to the community, which are constituted upon marriage are not 
imposed or defined by contract or agreement but by law. The 
limitations or conditions or effects of such relation and status are 
different in different countries. As that relation and status are 
imposed by law, the only law which can impose or define such 
a relation or status (ve. relative position) so as to bind an indi- 
vidual is the law to which such individual is subject. . . . The law 
then which enables a Court to decree an alteration in. the relation 
between husband and wife, or an alteration in the status of hus- 
band or wife as such, is as matter of principle the law of the 
country to which by birth or domicile they owe obedience. The 
only Court which can decree by virtue of such law is a Court 
of that country. Another mode of considering the subject, or 
another line of argument is this. A judgment or decree deter- 
mining what is the status of an individual is a judgment or decree 
in rem. It is therefore, if binding at all, not only a binding judg- 

11872, L. R. 2 P. & D. 435. 

21878,4P.D.1 | 

3 Le Mesurier v. Le Mesurier, [1895] A. C. 517, in which Lord Penzance’s 
judgment in Welson is expressly approved. 


4 Bater v. Bater, [1906] P. 209. 
5 Niboyet v. Niboyet, 1878, 4 P. D. 1, at pp. 11-13. 
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ment as between the parties to the suit, but is to be recognised 
as binding in all suits and by all parties. Such a judgment, where 
the jurisdiction of the Court which made it is recognised, is 
treated as binding and final, not only by all the Courts of the 
same country but by the Courts of all countries. The jurisdic- 
tion of the Courts of a country in which people have elected to 
be and are in fact domiciled is in all countries admitted, and the 
judgment or decree in rem of the Courts of a country in which 
people are domiciled is therefore treated as binding in all countries. 
But the jurisdiction of a country exercised, whether by legislation 
or by its Courts, over the personal status of the subjects of another 
country who are merely present in it, or are merely sojourning 
in it, or are merely cited to it, is not admitted by the country of 
which such people are subjects or by other foreign countries. 
If, therefore, the Courts of any country should assume, by a decree 
of divorce or any other decree determining the relation or the 
status of a married person, to alter that relation or status of a 
foreigner not domiciled, the decree would not be recognised as 
binding by the Courts of any other country. Then the relation 
or status of a married person would be one in the country of 
the Court making the decree, and another in all other countries. 
That is to say, a man or woman would be treated as married in 
one country and not so in another; or married people might be 
enjoined to live together in one country and to live apart in 
another. No Court ought to assume or presume to place people 
in so deplorable a position unless forced to do so by the express 
law of the country whose law it is administering. Another 
general consideration seems to be as follows. The status of 
marriage is the legal position of the married person as such in 
the community or in relation to the community. Which com- 
munity is it which is interested in such relation? None other 
than the community of which he is a member; that is the com- 
munity with which he is living as a part of it. But that in fact 
is the community in which he is living so as to be one of the 
families of it. That is the community in which he is living at 
home with intent that among or in it should be the home of his 
married life. But that is the place of his domicile. It follows 
that upon principle the only law which should assume to alter 
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his status as a married man is the law of the country of his Cuap. 
domicile; the only Court which should assume to decree such 
alteration is a Court administering the law of that country. The 
country or society of his birth is not interested in his marriage 

status so long as he is domiciled elsewhere.” In Wilson v. Wilson) Tera, Fon: 
Lord Penzance said: “It is the strong inclination of my own Wiison v. 
opinion that the only fair and satisfactory rule to adopt on this ””" 
matter of jurisdiction is to insist upon the parties in all cases 
referring their matrimonial differences to the Courts of the country 

in which they are domiciled. Different communities have differ- 

ent views and laws respecting matrimonial obligations and a 
different estimate of the causes which should justify divorce. 

It is both just and reasonable, therefore, that the differences of 
married people should be adjusted in accordance with the laws 

of the community to which they belong, and dealt with by the 
tribunals which alone can administer those laws. An honest 
adherence to this principle, moreover, will preclude the scandal 

when a man and woman are held to be man and wife in one 
country and strangers in another.” 

There are thus two main reasons for domicile being recognised 
as the sole test of jurisdiction. in actions of divorce, viz. (1) .the 
circumstance that, in general, the forwm.of the domicile — the 
community to which the spouses belong and in which they have 
their permanent. home—can most effectively regulate their status ; 
and (2) the convenience which results from the recognition of 
a single ground of jurisdiction. 

It must be remembered that when it is said that domicile Domicile 
is the ground of jurisdiction in actions of divorce, it is the Sener 
domicile of the spouses at the date of the service of the sum- aoe 
mons which is referred to. As in personal actions, so in divorce, 
jurisdiction must be tested as at the date of citation. 

It follows from the nature of domicile and of the marriage tie Wife's 
‘that in ordinary circumstances the wife’s domicile is that of her ; ona 
husband. As Stair says? “Her abode and domicil followeth general 


t of 
his,” and it is assumed in the ordinary case, that if the Court has her 


11872, L. R. 2 P. & D. 435, at p. 442. 
2 Inst. i. 4, 9. Cf. Gorell Barnes, J., in Bater v. Bater, [1906] P. 209, at 
p. 214, 
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jurisdiction over the husband on the ground of domicile, it has 
jurisdiction against the wife also, This rule, which is limited 
to permanent domicile, applies even when the husband and 
wife are living apart under a contract of separation, although 
possibly not when they are judicially separated.2 . Whether the 
rule applies absolutely in all other cases, eg. to the case of a 
deserted wife, or when the husband changes his domicile with 
the object of evading or obtaining divorce, will be subsequently 
considered? 

In the history of Scots law there may be traced three distinct 
stages in the development of the rules of jurisdiction in actions 
of divorce. The views held in these stages may be referred to 
as (1) the older doctrines; (2) the doctrine of a special matrimonial 
domicile ; and (3) the modern rule. 

As is shown by various cases which are no longer law,‘ our 
Courts were in use to sustain their jurisdiction to grant decrees 
of divorce whenever the offending spouse committed adultery in 
Scotland and was personally cited within the territory. Further, 
it was a firmly established doctrine that, if a husband had been 
resident in Scotland for forty days before the summons was 
served, the Court had jurisdiction to grant decree of divorce in 
an action against him. It was also held that the Court had, 
in such circumstances, jurisdiction in an action against the wife, 
provided she were personally cited in Scotland.® If, however, 


1 Ringer v. Churchill, 1840, 2 D. 307. 

2 Wanrender v. Warrender, 1834, 12 8, 847 ; affd. 2S, & M‘L, 154; Fraser, 
Husband and Wife, ii. 1276, 907, and 1254; Westlake, Priv, Int. Law, 4th ed. 
325 ; Dicey, Conflict of Laws, 2nd ed. 132, and cases there cited. As to the 
effect of judicial separation, see Fraser, Husband and Wife, ii. 907; Bar, 
Private International Law (Gillespie’s tr.), 118; Wharton, Conjlict of Laws, 
sec. 46; and see Allison v. Catley, 1839, 1 D, 1025; Geils v. Geils, 1850, 
13 D, 321; affd. 1852, 1 Macq. 255 ; Dolphin v. Robins, 1859, 3 Macq. 563 ; 
7 H. L. ©. 390; In re Mackenzie, Mackenzie v. Edwards-Moss, 1911, 27 
T. L. R. 337. 

3 See post, pp. 168-176. It has been held in America that a deserted wife 
may acquire a domicile for herself, Town of Watertown v. Greaves, 1901, 112 
Fed. 183 ; Lorenzen’s Cases on Conflict of Laws, 210. 

4 See Fraser, Husband and Wife, ii. 1288 ; Utterton v. Tewsh, 1811 » Ferg. Div. 
Cas. 23; Christian v. Christian, 1851, 18 D. 1149. 

6 Fortes’ v. Forbes, Levett v. Levett, and Kibblewhite v. Rowland, June 1 
and December 21, 1816, F. C.; Ringer v. Churchill, 2 D. 307; Forrester v. 
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the wife had never been in Scotland it was held that the Court Crap. 
had no jurisdiction against her. It is not necessary now to 
examine the cases in which these doctrines were established, 
because the doctrines themselves have been long abandoned.? 
Following on the abandonment of these older grounds of juris- the cee. 
diction, there was developed, after the middle of the nineteenth matri- 
century, a doctrine that jurisdiction might be founded on ees ” 
domicile called the “domicile of the marriage,” of a less permanent 
character than the “domicile of succession.” This doctrine, fore- 
shadowed in Shields v. Shields was first definitely formulated 
in Jack v. Jack* by Lord Justice-Clerk Inglis. In Jack’s case 
both spouses were Scots. They were married in Scotland in 1853, 
and continued to live together in Scotland till 1855, when the 
husband went to America without any intention of returning to 
Scotland. The wife remained in Scotland, where she committed 
adultery. The husband, while still abroad, raised an action of 
divorce against her without returning to Scotland. The wife 
pleaded no jurisdiction, but the Court repelled the plea, holding 
that the domicile of the parties as married persons was still in 
Scotland. The Lord Justice-Clerk said: “It would seem, then, 
that the place of residence of the married pair for the time is the 
place where jurisdiction ought to be found to give redress for con- 
jugal infidelity, without inquiring whether the husband’s domicile 


Forrester, 1844, 6D. 1358; Shaw v. Shaw, 1851, 13 D. 819; Christian v. Christian, 
1851, 13 D. 1149; Lord Brougham in Warrender v. Warrender, 1835, 2 Sh. & ML, 
154, In the three cases first cited the judges of the Consistorial Court, anticipat- 

‘ing the modern rule, had held that the jurisdiction of the Scots Courts was 
excluded when the principal domicile of the husband, by which his succession 
would be regulated, was not in Scotland. But the Court of Session definitely 
rejected that view. See Inglis, L.J.-C., in Jack v. Jack, 1862, 24 D. 467, 
at 483. 

1 Ringer v. Churchill, 1840, 2 D. 307. 

? One of the last cases recognising the authority of these doctrines to their 
full extent is Christian v. Christian, 1851, 13 D, 1149, but s0 lately as 1862 
they were recognised by some of the judges who delivered judgments in 
Jack v. Jack, 1862, 24 D. 467. As to jurisdiction in divorce ratione deléctd see 
Stavert v. Stavert, 1882, 9 R. 519, and also Lord Trayner in Low v. Low, 
1891, 19 R. 115. 

31852, 15 D. 142. See opinion of Lord Watson in. Le Mesurier v. Le 
Mesurier, [1895] A. C. 517, for a full review of both the Scots and English 
cases on the subject of matrimonial domicile. 

4 1862, 24 D. 467. 

11 
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of succession may be in another country, in which perhaps neither 
he nor his wife have ever been since their marriage. This place of 
residence has appropriately been called the domicile of the marriage. 
. . . The true inquiry, I apprehend, in every such case is where is 
the home or seat of the marriage for the time—where are the 
spouses actually resident if they be together—or if from any cause 
they are separate, what is the place in which they are under obliga- 
tion to come together, and renew, or commence, their cohabitation 
as man and wife?” 

The doctrine of matrimonial domicile, as enunciated by the 
Lord Justice-Clerk, was applied a few months later by his 
Lordship and the other judges of the Second Division in Hume v. 
Hume, an undefended case. There, decree was pronounced against 
a Scotsman who had been married in Scotland, and who had lived 
there for several years in family with his wife, but who had left 
the country in 1845 and gone to America, where he lived with 
another woman. 

The doctrine was again put forward in Pitt v. Pitt? In that 
case a domiciled Englishman left his wife in England, and went to 
Scotland to escape from his creditors. He lived for some years 
in the Hebrides, and then brought an action of divorce against 
his wife, who had never been in Scotland. She pleaded that, as 
her husband was a domiciled Englishman, the Scots Courts had 
no jurisdiction. The Second Division repelled the plea on the 
ground that the husband’s residence in Scotland had been such 
as to make that country the domicile of the marriage, but the 
House of Lords reversed the judgment. At the bar of the House 
the pursuer’s counsel (Sir R. Phillimore and Sir Hugh Cairns) 
stated that “they had come to the resolution of abandoning as 
untenable the ground on which the Second Division had rested 
their decision, namely, that a divorce a vineulo might be validly 
granted to strangers not domiciled though temporarily resident 
within the jurisdiction.”* . They accordingly confined their argu- 
ments to an endeavour to show that the pursuer had acquired a 
permanent domicile of choice in Scotland. In deciding the case, 

11862, 24 D. 1342. 


2 1862, 1 M. 106; rev. 2 M. (H. L.) 28. 
3 See Le Mesurier v. Le Mesurier, [1895] A. C., at 533. 
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the Lord Chancellor (Westbury) thus referred to the course taken Cuar. 
by counsel: “If he (the respondent) was not domiciled in Seot- 

land to all intents and purposes, having relinquished his original 
domicile, and acquired a domicile in Scotland, then, by the con- 
cession of counsel at the bar—a concession which is, I trust, in 

the opinion of your Lordships, quite in accordance with the law 

of the case—it will be impossible to maintain the order which has 

been pronounced by the Court below.” The other judges, Lord 
Chelmsford and Lord Kingsdown, took no exception to this 
statement. 

But, although the doctrine of a special matrimonial domicile 
may be said to have been thus exploded in the case of Pitt, it 
continued to be referred to with approval by Lord President 
Inglis in subsequent cases, and it was vigorously supported by 
Lord Fraser in his treatise on the law of Husband and Wife. 
Indeed, so lately as 1895, the case of Jack was 3 regarded as a 
binding authority in the Outer House.? 

In Wilson v. Wilson® Lord President Inglis said: “I have 
always been of opinion, as I expressed myself in the case of Pitt, 
and I have never seen any reason to change that opinion, that for 
the purposes of divorce there may be a matrimonial domicile, 
differing from the absolute domicile, which will rule succession ;” ¢ 
and again, in Stavert v. Stavert® a case in which it was held that 
the husband had neither a real nor a matrimonial domicile in 
Scotland, his Lordship said with reference to matrimonial domi- 
cile: “There has been a good deal of speculation on this point, 
but fortunately it is not necessary to deal with the question 
here. It has not yet been decided in the Court of last resort. . . . 
If it depended on the decisions pronounced in this Court, it is 
pretty clear what the result would be.” 

Towards the close of the nineteenth century, however, various Doctrine 
judges began to discard the doctrine. Lord Deas and Lord Shand ide 


disapproved of it in Stavert’s® case, and it was repudiated by Lord spray 
omicile 


1 Vol. ii. p. 1276 et seg. Haney 
2 Dombrowitzkt v. Dombrowitzki, 1895, 22 R. 906. 
31872, 10 M. 573. 
4 See Lord Watson’s criticism of the Lord President’s opinion in this a 
in Le Mesurter v. Le Mesurier, [1895] A. C., at 585. 
5 1882, 9 R. 519. 8 Ibid. 
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Trayner in Low v. Low His Lordship there said: “After what 
took place in the House of Lords in the case of Pitt? and the 
opinions delivered by Lord Deas and Lord Shand in the case 
of Stavert, I regard it as practically settled that the domicile 
which regulates succession is the domicile from which jurisdiction 
arises to deal with questions of divorce. Such jurisdiction will not 
be afforded by what is called the matrimonial domicile, nor by the 
locus delictt combined with personal service, nor by the mere resi- 
dence in this country for forty days. Nothing short of what was 
termed in the case of Pit a complete or absolute domicile—that 
is, one which will regulate succession—affords jurisdiction to deal 
with a case of divorce.” Again, in Dombrowitzki v. Dombrowiteki3 
Lord Trayner reiterated the view expressed by him in the case of 
Low. In that case, however, the Lord Ordinary (Kincairney) held 
that the case of Jack remained a binding authority in the Outer 
House, and in the Inner House Lord Young reserved his opinion 
on the question whether the Scots Court might not have “juris- 
diction to grant divorce in the case of married people in Scotland, 
although Scotland may not be the domicile of the spouses for all 
purposes.” 

About a fortnight before the decision in Dombrowitzki’s 
case, however, the theory of a special matrimonial domicile 
was fully discussed and finally dismissed by the Privy Council 
case of Le Mesurier* In that case a member of the Ceylon 
Civil Service, resident in Ceylon, but not having his per- 
manent domicile there, brought an action of divorce against his 
wife in a District Court of that island. Huis wife pleaded that the 
Court had no jurisdiction, and when the case came before the 
Privy Council, the husband defended the jurisdiction of the 
Ceylon Court on the ground that, in addition to jurisdiction 
arising from the fact of spouses having their domicile of suc- 
cession within the territory, there was a concurrent and equally 
effective jurisdiction “created by the spouses’ residence within 

#1891, 19 R. 115. 

21863, 2 M. (H. L.) 28. 

3 1895, 22 R, 906. 


4[1895] A.C. 517. This case does not seem to have been considered by 
the judges who decided Dombrowttzki’s case. Cf. Hall v. Hall, 1895 (O. HL), 


' 3258. L. R. 468. 
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the territory of such permanence as to constitute what has been a 
termed ‘a matrimonial domicile,’ although not of sufficient per- 
manence to fix their true domicile there.” In support of this 
view the husband’s counsel relied mainly, if not exclusively, on 
the Scots case of Pitt, and on certain decisions? of like import 
in the English Courts. Lord Watson therefore, in delivering 
the judgment of the Judicial Committee, subjected these cases 
and also the other Scots cases? of Jack, Hume, Wilson, and 
Stavert to a close examination. As regards the Scots authorities 
. his Lordship said: “It would be very rash to affirm that, accord- 
ing to the law of Scotland, mere matrimonial domicil affords any 
ground for jurisdiction to divorce. There is no trace of the 
doctrine to be found in the Institutes of Scottish Law, or in the 
earlier decisions of the Courts; and, during the thirty-one years 
that have elapsed since the case of Pitt v. Pitt was decided by 
the House of Lords, the divorce jurisdiction of the Scots Courts 
has never been exercised on that ground.” On the general law 
his Lordship and the judges sitting with him‘ held that “there 
can be no satisfactory cangn of international law, regulating 
jurisdiction in divorce cases, which is not capable of being enun- 
ciated with sufficient precision to ensure practical unanimity in 
its application. But any judicial definition of matrimonial domi- 
cil which has hitherto been attempted has been singularly wanting 
in precision, and not in the least calculated to produce a uniform 
result, The definitions given in Brodie v. Brodie and in Pitt v. Pitt 
appear to their Lordships to be equally open to that objection. 
Bond fide residence is an intelligible expression, if, as their 
Lordships conceive, it means residence which has not been resorted 
to for the mere purpose of getting a divorce which was not obtain- 
able in the country of the domicil. Residence which is ‘not 
that of a traveller’ is not very definite; but nothing can be more 


11862, 1 M. 106. 

2 Tollemache v. Tollemache, 1859, 1 Sw. & Tr. 557; Yelverton v. Yelverton, 
1859, 1 Sw. & Tr. 574; Brodie v. Brodie, 1861, 2 Sw. & Tr. 259 ; Manning v. 
Manning, 1871, L. R. 2 P. & D. 223; Wilson v. Wilson, 1872, L. KR. 2 P. & D. 
435 (a case between the same parties as in the Scots case of the same name 
cit, sup.) ; and Niboyet v. Niboyet, 1878, 4 P. D. 1. 

3 Cit. sup. 

‘Lord Chancellor Halsbury, Lords Hobhouse, Macnaghten, and Morris, 
and Sir Richard Couch. , 
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vague than the description of residence which, not being that of 
a traveller, is not to be regarded as ‘casual.’ So also, the place 
where it is the duty of the wife to rejoin her husband, if they 
happen to be living in different countries, is very indefinite. It 
may be her conjugal duty to return to his society although he is 
living as a traveller, or casually, in a country where he has no 
domicil. Neither the English nor the Scottish definitions, which 
are to be found in the decisions already referred to, give the least 
indication of the degree of permanence, if any, which is required 
in order to constitute matrimonial domicil, or afford any test by 
which that degree of permanence is to be ascertained. The in- 
troduction of so loose a rule into the jus gentium would, in all 
probability, lead to an inconvenient variety of practice, and would 
occasion the very conflict which it is the object of international 
jurisprudence to prevent.” 

The doctrine thus laid down in Le Mesurier’s case, and repeated 
in the more recent English case of Bater v. Bater, may be taken 
as the fixed rule of our law. It is now recognised that, to give 
the Court jurisdiction to try an action of divorce, “the donhicile 
for the time being of the married pair affords the only true test 
of jurisdiction.” 2 

Further, our Courts will disregard a decree of divorce pro- 
nounced in a foreign country in which the spouses were not so 


rane of domiciled,’ unless, indeed, the law of the country in which the 


divorce 


husband is domiciled would recognise the validity of the decree. 
It has at all events been held in England‘ that a divorce granted 
in South Dakota against a husband domiciled in New York was 
to be regarded as valid in England on the ground that it was 
recognised by the law of New York as a valid decree. “It seems 
to me,” said the President of the Divorce Division (Gorell Barnes), 
“impossible to come to any other conclusion, because the status 

11906] P. 209. Cf. Ogden v. Ogden, [1908] P. 46, at p. 78. 

2 Le Mesurier v. Le Mesurier, [1895] A.C. 517; Manderson v. Sutherland, 
1899, 1 F.621. (See particularly Lord Trayner, at p. 628, and Lord Moncreiff, 
at p. 629). Hanna v. Hanna, 1895 (O. H.), 38. L. T. 163 ; Pabst v. Pabst, 1898 
(0. H.), 6S. L. T. 117 ; Wengon v. Wengon, 1900 (O. H.), 8 S. L. T. 328. 

3 Calder, 1900 (O. H.), 8 8S. L. T. 330. Cf. Briggs v. Briggs, 1880, 
5 P. D. 163. 


4 Armitage v. Attorney-General, Gillig v. Gillig, [1906] P. 135, per Gorell 
Barnes, P. 141, 2; Cass v. Cass, 1910, 102 L. T. 397. 
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is affected and determined by the dates that is recognised in the oe 
State of New York—the State of the domicile—as having affected * 
and determined it. That being so, Gillig and his former wife, the 
present petitioner! have ceased to be husband and wife in the 
place where they were domiciled at the date of the decree. It 
seems to me logically to follow that this Court must recognise 
that state of dissolved union—dissolved, that is, in one State and 
recognised as dissolved in the other State—and that it must be 
recognised as dissolved all over the world.” Nor would it seem 
to matter in such a case that the ground on which the marriage 
has been dissolved is one not recognised as a good ground of 
divorce either in this country or in the country of the domicile, pro- 
vided always that the decree is regarded as valid in that country. 
A decree of a foreign court, within whose territory the spouses 
were domiciled at the time when the action was brought, will be 
recognised in this country as valid,? although the cause for which 
it. was granted is not one which would have been a sufficient 
ground of divorce in our law, provided always, it has been said,? 
that it is not one which is repugnant to the standard of morality 
recognised by a civilised and Christian State, and that the decree 
is not impeachable on the ground of collusion or fraud* The 
statement of Lord Fraser® that “the Scottish Courts will not 
recognise as valid the decree of divorce of a foreign Court, unless 


1 The question arose in a petition under the Legitimacy Declaration Act, 
1858. 

2 Shaw v. Gould, 1868, L. R. 3H. L. 55; Harvey v. Farnie, 1882, 8 A. C. 
43; Bater v. Bater, [1906] P. 209; Le Mesurier, [1895] A. C. 517. In 
Pemberton v. Hughes, [1899] 1: Ch. 781, the Court of Appeal recognised the 
validity of a divorce granted in Florida on the ground of ungovernable 
temper when both parties were domiciled in Florida. See Lord Kylachy 
in Manderson v. Sutherland, 1899, 1 F. 621. 

3 Lord Moncreiff in Humphrey v. Humphrey's Trs., 1895 (O. H.), 33S. L. R. 99. 

4 But a divorce granted in a foreign Court, being a judgment affecting the 
status of the parties, stands on the same footing as a judgment in rem, and 
therefore cannot be set aside in this country, even on the ground of fraud 
perpetrated by a person who was no party to the proceedings in which the 
judgment was pronounced. Bater v. Bater, [1906] P. 209; Castrique v. Behrens, 
1861, 30 L. J., Q. B. 163. For the American view of divorce as a proceeding 
in rem cf. Haddock v. Haddock, 1906, 201 U. S. 562; Lorenzen, Cases on the 
Conflict of Laws, 549. 

5 Husband and Wzfe, ii. 1331, on the authority of Edmonstone, June 1, 
1816, F. C., and Birt v. Boutinez, 1868, L. R. 1 P. & D. 487. 
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oa the ground of divorce be adultery or desertion” cannot now be 
° maintained in view of the modern English authorities, and in 
particular of such cases as Harvey v. Farnie, Bater v. Bater,? and 
Armitage v. The Attorney-General; which the Scots Courts would 
probably now follow. 
Re It will be observed that the statements of the modern rule 
domicile Which we have just given assume that both spouses have the 
on ene same domicile, and, in general, the Court, if it has jurisdiction . 
over the husband on the ground of domicile, will have jurisdiction 
over the wife also, because of the rule that a wife’s domicile 
follows that of her husband. But it has now come to be held 
that where one of the spouses, after committing a matrimonial 
offence, has wrongfully withdrawn from the country of the 
joint domicile, the jurisdiction which the Courts of that domicile 
have to grant divorce is not destroyed by the absconding spouse’s 
wrongful withdrawal.‘ 

It is certain, in the first place, that if a wife deserts her 
husband, and attempts to establish a separate domicile for herself 
in another country, the husband -will not thereby be prevented 
from obtaining divorce in the court of his domicile. Again, a 
husband cannot change the joint domicile to the prejudice of the 
wife after he has committed an act entitling her to divorce in the 

Husband courts of that domicile. He will not be allowed, for example, to 
ones deprive his wife of her right to divorce by changing his domicile 
right to to a country where the act in question is not recognised as a 


divorce by 


changing ground of divorce. This rule is undoubted when the change of 
cile after domicile is “fraudulent and malicious,”® and is made with the 


ee express object of depriving the injured wife of her right of action. 


bo It would seem to apply, also, even although the husband has not 


offence. changed his domicile in mald fide, or for the purpose of evading 


18 A.C. 43, disapproving of M‘Carthy v. De Caix, 1812, 2 Cl. & F. 568 ; 
2 Russ. & My. 614; and explaining Lolly’s case, 1812, Russ. & Ry. 287 ; 
2ClL & F. 567. 

271906] P. 209. See Lord Moncreiff in Humphrey v. Humphrey's Trs., 1895 
(0. H.), 83'S. L. R. 99 ; and cf. Carswell v. Carswell, 1881, 8 R. 901. 

311906] P. 135. 

4 Per Lord M‘Laren in Redding v. Redding, 1888, 15 R. 1102. 

5 Cf. Atherton v. Atherton, 1901, 181 U. 8. 155. 

® Lords Neaves and Mackenzie in Jack v. Jack, 1862, 24 D. 467. 
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jurisdiction ; but the cause of action, whether adultery or deser- San 
tion, must always have arisen before the husband acquired his 
new domicile? These principles are recognised in the English 
as well as in the Scots Courts. “It is,’ said the President of the 
Divorce Division (Gorell Barnes), delivering the judgment of the 
Court of Appeal in Ogden v. Ogden? “no real exception to the 
principle that jurisdiction to grant divorce depends on domicile, 
that, in cases where a wife has been deserted in the country of the 
domicile by her husband in circumstances entitling her to sue for 
divorce, it has been held that she might sue in the Courts of the 
country of the domicile notwithstanding the fact that the husband 
has left the country, and might possibly have done so with the 
intention of acquiring a domicile in another country. The decree 
in such a case is justified either by considering that the husband 
cannot be heard to say that he has changed his domicile, or as 
some have thought, that the wife must ex necessitate be entitled 
to treat the country of the previous matrimonial domicile as being 
still the country of her domicile and to require its Courts to do 
justice to her, because otherwise it would be impossible for a wife 
so situated to obtain a decree, as the respondent might keep 
changing his abode from place to place, asserting that he had 
abandoned his original domicile and any domicile with which it 
were sought to fix him.” But it is perhaps not quite clear that 
the Scots Courts would assume jurisdiction against a husband who 
had bond fide given up his Scots domicile, if the injured wife had 
a remedy as effective as the Scots remedy in the Courts of the 
husband’s new domicile; although the dicta in some English cases 

1 Lord Ardmillan in Jack v. Jack, 1862, 24 D. 467; Pabst v. Pabst, 1898 
(0. H.), 6S, L. T. 117. 

2 Manderson v. Sutherland, 1899, 1 F. 621; Stewart v. Stewart, 1906 
(O. H.), 13 S. L. T. 668; Jack v. Jack, 1862, 24 D. 467; Pitt v. Pitt, 1868, 
2 M. (H. L.) 28, per Westbury, L.C. ; Redding v. Redding, 1888 (O. H.), 15 R. 
1102; Pabst v. Pabst, 1898,6 S. L. T. 117; Brett, L.J., in Neboyet v. Niboyet, 
1878, 4 P. D. 1; Gorell Barnes, J., in Armytage v. Armytage, [1898] P. 178; 
Westlake, Private International Law, 4th ed. p. 86; Dicey, Conflict of Laws, 
2nd ed. 263. The English cases in which decree of divorce was granted to a 
deserted wife whose husband had never been domiciled in England, viz. 
Deck v. Deck, 1860, 2 Sw. & Tr. 90, and Santo Teodoro v. Santo Teodoro, 1876, 
5 P. D. 79, are regarded as no longer authoritative. Cf. Bar, Private Inter- 


national Law (Gillespie’s tr.), 118, 385, and 386. 
3 [1908] P. 46, at 78. 
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appear to support the jurisdiction of the Court of the original 
domicile even in such circustances.1 In no case, however, is a 
husband (to use the words of Lord M‘Laren in Redding v. Redding ®) 
entitled, by changing his domicile after a cause of action has arisen, 
to subject his wife to the jurisdiction of the Courts of a foreign 
country, or to bring her under the dominion of a system of positive 
law to which she is a stranger, when that system is less favour- 
able to her.’ It is more difficult to lay down definite rules with 
reference to the effect of desertion of the original matrimonial 
domicile by a husband who, before such desertion, has committed 
no matrimonial offence. But some things are clear. It is a matter 
of everyday practice that our Courts grant decrees of divorce for 
desertion against deserting husbands who have quitted the country 
finally (to all appearance), and whose place of residence may even 
be unknown.‘ On the other hand, if a husband changes his Scots 
domicile in bond fide; and his wife refuses to follow him, she 
cannot thereafter obtain divorce in the Scots Courts on account 
of a matrimonial offence committed by the husband in his new 
domicile. But if a Scots husband leaves his wife in Scotland and 
settles in a foreign country with the object of evading his matri- 
monial obligations, have the Scots Courts jurisdiction to grant 
decree of divorce against him on the ground of adultery committed 
in his new domicile? The answer to this question would seem to 
depend on the question whether Scotland should still be regarded as 
the proper and real domicile of the spouses. There are grounds for 
holding that in such circumstances the Scots Courts might sustain 
their jurisdiction.® There may be exceptions to the general rule 


' Westbury, L.C., in Pitt v. Pitt, 1868, 2 M. (H. L.) 28; Brett, LJ., in 
Niboyet v. Niboyet, 1878, 4 P. D. 1. 

7 1888, 15 R. 1102. In Manderson v. Sutherland, 1899, 1 F. 621, Lord 
Moncreiff limits the exception to the case of the hushand committing the 
matrimonial offence within the territory of the original domicile. 

3 Cf. A. B. v. 0. D. 1845, 7 D. 556 (an action of adherence) ; Redding v. 
Redding, 1888, 15 R. 1102. See further as to the subject of this section, 
Westlake’s Private International Law, 4th ed. pp. 86-7 ; and Lords Neaves and 
Mackenzie in Jack v. Jack, 1862, 24 D. 467, at 476. 

4 Lord M‘Laren in Redding’s case, 1888, 15 R. 1102. 

5 Cf. opinion of White, J., and authorities quoted by him, in the American 
case of Haddock v. Haddock, 1906, 201 U.S. 562; Lorenzen’s Cases on the 
Conflict of Laws, 549. “Where the domicile of matrimony was ina par- 
ticular state, and the husband abandons his wife and goes into another 
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that a wife’s domicile follows that of her husband;1 but if a CHap. 
husband has never been domiciled in Scotland, the mere circum- ane 
stance that his deserted wife resides in Scotland, or that she was 
domiciled in Scotland previous to her marriage, will not entitle 

the Scots Courts to pronounce decree of divorce at her instance.? 


A similar question arises when the wife is the offending Efteot of 


spouse. Will the Court grant decree in favour of a husband who Charge of 


has become domiciled in Scotland for the purpose of obtaining dlomiioiie. 


divorce from his wife on some ground which is not recognised wife is the 
offending 
as a ground of divorce in the country of his former domicile? spouse, 


This question arose acutely in the case of Carswell v. Carswell.3 © Crain 


state in order to avoid his marital obligations, such other state to which the 
husband has wrongfully fled does not, in the nature of things, become a new 
domicile of matrimony, and, therefore, is not to be treated as the actual 
or constructive domicile of the wife ; hence the place where the wife was 
domiciled when so abandoned constitutes her légal domicile until a new actual 
domicile be by her elsewhere acquired. This was clearly expressed in Barber 
v. Barber, 21 How. 582, 16 L, Ed. 226, where it was said (p. 595 of 21 How., 
16 L. Ed. 230): ‘The general rule is, that a voluntary separation will not 
give to the wife a different domiciliation in law from that of her husband. 
But if the husband, as is the fact in this case, abandons their domicile and his 
wife, to get rid of all those conjugal obligations which the marriage relation 
imposes upon him, neither giving to her the necessaries nor the comforts suit- 
able to their condition and his fortune, and relinquishes altogether his marital 
control and protection, he yields up that power and authority over her which 
alone makes his domicile hers.’ And the same doctrine was expressly upheld 
in Cheever v. Wilson, supra, where the Court said (9 Wall. 123, 19 L. Ed. 608) : 
‘It is insisted that Cheever never resided in Indiana, that the domicile of 
the husband is the wife’s, and that she cannot have a different one from his, 
The converse of the latter proposition is so well settled that it would be idle 
to discuss it. The rule is that she may acquire a separate domicile whenever 
it is necessary or proper that she should do so. The right springs from the 
necessity of its exercise, and endures so long as the necessity continues.’” 

1 Per Lord Justice-Clerk Moncreiff in Carswell v. Carswell, 1881, 8 R. 901. 
Cf. Lord Justice-Clerk Hope in Shields v. Shields, 1852, 15 D. 142; Ringer v. 
Churchill, 1840, 2 D. 307; and Jack v. Jack, 1862, 24 D. 467; and Pitt v. 
Pitt, 1862, 1 M. 106. Cf. Tovey v. Lindsay, 1813, 1 Dow, 117; Naboyet v. 
Niboyet, 1878, 4 P. D. 1; Briggs v. Briggs, 1880, 5 P. D. 163; Harvey 
v. Farnie, 1880, 6 P. D. 35; Dolphin v. Robins, 1859, 3 Macq. 563 ; 7 H. L. C. 
890 ; In re Mackenzie, Mackenzie v. Edwards-Moss, 1911, 27 T. L. R. 337 ; and 
see post, p. 174. 

2Cf. A. B. v. C. D., 1845, 7 D. 556 (an action of adherence); Redding v. 
Redding, 1888, 15 R. 1102. See further as to the subject of this section, 
Westlake’s Private International Law, 4th ed. pp. 86-7 ; and Lords Neaves and 
Mackenzie in Jack v. Jack, 1862, 24 D. 467, at 476. 

3 1881, 8 R. 901. 
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In that case the pursuer was by birth a Canadian, who in 1866 
married a Canadian wife in Canada. She deserted him in 1873, 
and refused to return, although he frequently asked her to do so. 
The husband came to Scotland in 1879 with his children, took 
a house and shop, and commenced business as a bookseller. In 
1880 he brought an action in Scotland for divorce on the ground 
of desertion, averring that his intention was to reside permanently 
in Scotland, and that he had acquired a Scots domicile. At the 
proof, however, he admitted that one main reason for his coming 
to Scotland was to obtain a divorce, which he could not have got 
by the law of Canada. It also appeared that, since his settlement 
in Scotland, he had been unable to trace his wife’s residence 
or to give her notice of the action. The opinion of the Lord 
Ordinary (Lee) was that in these circumstances the Court had 
no jurisdiction, and further, that there had been no such desertion 
as to bring the case within the scope of the Act of 1573. On 
the question of jurisdiction, his Lordship based his opinion on the 
views indicated by Lord Westbury in Pitt v. Pitt There the 
House of Lords held that the husband’s alleged change of domicile 
to Scotland had not been established, but Lord Westbury said: 
“Tf it had been necessary, which I trust it will not be, to arrive 
at a different conclusion as to the fact of his (the husband’s) 
domicile, I should still have had the greatest possible difficulty 
in holding that the domicile of the husband was, in a case of this 
kind, to be regarded in law as the domicile of the wife, by con- 
struction or by attraction, so as to compel the wife to follow the 
husband, and to become subject, for the purposes of divorce, to the 
jurisdiction of the tribunal of any country in which the husband 
might choose, even for that purpose alone, to fix and to declare 
that he intended to acquire an absolute domicile.” Lord Lee 
also referred to Ringer v. Churchill? and Jack v. Jack? as 
authorities for the proposition that a wife’s domicile will not 
always be held to follow that of her husband. In neither of 
these cases, however, was domicile in the sense of permanent 
home in question, and his Lordship’s citation of the opinion of 
Lord Justice-Clerk Hope in Shields v. Shields* was more apposite. 


11864, 2 M. (H. L.) 28. 21840, 2 D. 307. 
3 1862, 24 D, 467. 41852, 15 D. 142. 
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In that case the Lord Justice-Clerk said, with reference to Cuar. 
Warrender v. Warrender; that that “case lays down, no doubt, 
the general proposition that the proper domicile of the husband 
is the domicile of the wife, and that though she has left him and 
is living abroad, he shall not be deprived thereby of the remedies 
against her competent to him by the laws of his own country. 
But that proposition was stated in reference to a case in which 
the husband continued in the original domicile of the spouses 
as married parties, and by the law of which country the wife’s 
provisions, in case of his death, were secured. The proposition 
was not laid down in an abstract manner, to the effect, or with 
the intention, of establishing, that in all circumstances, and when- 
ever a husband chooses to leave his wife behind him in their 
native country, and to remove to different parts of the world, 
that the wife is bound to follow him, and meet in that country 
in which he finds it most easy to obtain a divorce, or that such 
foreign country is the only forum in which it is competent for 
him to proceed against her.” 

Carswell’s case came before the Inner House on a report 
from the Lord Ordinary; and the Second Division, then con- 
sisting of Lord Justice-Clerk Moncreiff and Lords Young and 
Craighill, unanimously held that the Court had jurisdiction, and 
pronounced decree of divorce. The Lord Justice-Clerk said, 
however, that he reached that conclusion “not without consider- 
able difficulty,” and that it was not in every case that he should 
hold “ that the wife’s domicile follows that of her husband.”. But 
in the circumstances of the case the Court held that the husband 
had established a Scots domicile, that that domicile was also the 
domicile of the wife, and that, assuming that the husband had 
established an actual domicile, his motives in doing so were of 
no moment in the question of jurisdiction. 

The same view was expressed by Lord President Inglis in Savers 
v, Stavert? as follows :—*I do not think that, if an Englishman or a 
foreigner shall acquire a domicile in Scotland sufficient in character 
to found jurisdiction in a consistorial cause, it is a ground of objec- 
tion to that domicile or to the jurisdiction of this Court, that the 
husband has come to Scotland with this view among others, 


11835, 2 Sh. & M‘L. 154. : 21882, 9 R. 519. 
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Cuap, namely, to subject himself to the jurisdiction of this Court, or 

ae even that that is his main or only object, provided that it is proved 
that there is a complete and sufficient change of domicile and 
acquisition of one in this country. The domicile must not in any 
way be fictitious; it must be real and must be acquired animo 
et facto;” and in Steel v. Steel, Lord Fraser, approving of the 
decision in Carswell’s case, said, “The motive of the husband in 
coming to Scotland is, in my opinion, totally irrelevant. The 
husband is the master of the situation. He can determine the 
domicile of the spouses, and according to that domicile the rights 
of the spouses must be settled.” 

It is, however, of some importance to note that these opinions 
were expressed at a time when the views of our judges were 
coloured by the doctrine that a special “matrimonial domicile” 
or something less than permanent domicile was sufficient to 
found: jurisdiction, and when the weight of the judgment in 
Pitt's case was not fully felt. It is true that in that case Lord 
Kingsdown appears not to share Lord Westbury’s opinion that a 
husband is not entitled, at his pleasure, to subject his wife to the 
divorce law of another country, and that the point had not then 
come up for express decision in England. But there are dicta 
in recent cases in which the soundness of Lord Westbury’s view 
has been recognised. It was expressly approved of by Lord 
M‘Laren in Kedding’s case; and, in Harvey v. Farnie James, 
LJ., said: “I am not prepared to say that an English husband 
could, by going to a foreign country for the sole purpose of domi- 
ciling himself in a place where a marriage could be dissolved at 
pleasure, be enabled to obtain a binding and valid dissolution 
of his own marriage.”* The general opinion of jurists (on 
which much reliance was placed by the Privy Council in 
Le Mesurier’s case) also appears to be against the validity of a 
divorce obtained by a husband in a country to which he has 
transferred his domicile or nationality for the express purpose 
of obtaining a decree which he could not have got according 

11888, 15 R. 896. 21888, 15 R. 1102. 

3 1880, 6 P. D. 35, at 47. See Lord Chancellor Selborne in same case, 
1882, 8 A. C., at 47. 


‘Cf. Cotton, LJ., in the same case as reported in 6 P. D., at 49; and 
_ Sir James Hannen in Briggs v. Briggs, 1880, 5 P. D. 163. 
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to the law of his own country. Such a divorce is really obtained Cuar. 
in fraudem legiss If Carswell, immediately on obtaining his He 
divorce, had sold his Edinburgh business and returned to Canada, 
his divorce could have been only so described. The question 
seems to be, Can a domicile acquired by a husband alone in such 
circumstances be properly regarded, in the words of the judgment 
in Le Mesurier’s case, as “the proper domicile for the time being 
of the married pair”? If it is to be held generally that a hus- 
band, after committing a matrimonial offence, cannot compel his 
wife to appear as pursuer before the tribunal of another country, 
it seems unreasonable to hold that he can compel her to appear 
as defender before such a tribunal in respect of a matrimonial 
offence which was committed in the country of his former domi- 
cile, and which is, by the law of that country, not a ground of 
divorce. If he actually desert his wife, leaving her in the 
country in which they have been domiciled since their marriage, 
or if the wife be unaware of the proceedings in the country of 
his new domicile, the case against the validity of a decree of a 
court of that country is of course still stronger. There is authority 
for the view that a deserted wife does not follow any new. 
domicile that her husband may select,” and as Sir Robert Philli- 
more has said,’ the rule as to the wife’s domicile following that 
of her husband must not be stretched so as to create an injustice. 
At the same time, it must always be remembered that, in the 
words of Lord Mackenzie in Warrender’s case,t “the status of 
a person as married or unmarried does not merely affect the 
private party with whom a question is raised, but it affects 
society generally,” ze the society of the domicile, and it will 
always be a question of circumstances, in the cases figured, 
whether the true domicile of the married pair has been really 


' Bar, Private International Law (Gillespie’s tr.), 388, and authorities there 
cited. Westlake, Private International Law, 4th ed. p. 84. 

2 Lord Cranworth in Dolphin v. Robins, 1859, 3 Macq. 563, at 579; 
7H. L. C. 390, at 418; but in that case Lord Kingsdown was of an opposite 
opinion. It has been held, both in Scotland and England, that a deserted 
wife cannot acquire a new domicile for herself to the effect of subjecting 
her husband to the divorce law of that domicile. Redding v. Redding, 1888, 
15 R, 1102 ; Le Sueur v. Le Sueur, 1876, 1 P. D. 189; 2 P. D. 79. 

3 International Law, s. 88. 

4 1835, 2 Sh. & M‘L. 154. 
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altered by the action of the husband. In any event, it seems 
that there is room for reconsideration of Carswell’s! case, should 
the question again arise; but in the meantime, fortified as it is 
by the opinions of Lord President Inglis in Stavert’s? case and 
of Lord Fraser in the case of Steel,3 it must be regarded as 
binding in our Courts. 

Section 7 of the Conjugal Rights Act, 1861, provides :—* In 
every action of divorce for adultery at the instance of the husband 
it shall be competent to cite, either at the commencement or during 
the dependence thereof, as a co-defender along with the wife, the 
person with whom she is alleged to have committed adultery ; 
and it shall be lawful for the Court in such action to decern 
against the person with whom the wife is proved to have com- 
mitted adultery for the payment of whole or any part of the 
expenses of process, provided he has been cited as aforesaid, and 
the same shall be taxed as between agent and client.” The 
wronged husband may also recover damages against the paramour 
either in the action for divorce or in a separate action following 
on the divorce ;° but the provisions of the Act do not confer on 
the Court any jurisdiction against a co-defender who would not 
otherwise be subject to its jurisdiction in an ordinary personal 
action.® 

As against a husband who successfully pleads that the Court 
has no jurisdiction to grant divorce, the Court claims jurisdiction 
to give decree for the wife’s expenses.’ This rule is not confined 
to consistorial causes.® 

It follows from the nature of jurisdiction in actions of divorce 
that it is incompetent to prorogate the jurisdiction of the Court: 
in cases where the spouses are not domiciled in Scotland. The 
questions of status involved in divorce are matters of public 

11881, 8 R. 901. Cf. Vardopulo v. Vardopulo, 1909, 25 T. L. R. 410, 518; 
and Haddock v. Haddock, 1906, 201 U. 8. 562. 

2 1882, 9 R. 519. 

3 1888, 15 R. 896, at 904. : 

494 & 25 Vict. c. 86. See Fraser, Husband and Wefe, ii. 1146, 1147, 1234. 

5 Fraser, Husband and Wife, ii. 1203. 

6 Fraser v. Fraser &: Hibbert, 1870, 8 M. 400. 

7 Stavert v. Stavert, 1882, 9 R. 519; Linder v. Linder, 1902, 4 F. 465; 


Pike v. Pike, 1899, 6 8. L. T. 331. 
8 Linder v. Linder, 1902, 4 F. 465, per Lord M‘Laren. 
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order, in which the community has an interest as well as the Car. 
spouses ;! and the spouses will therefore not be allowed to select au 
a tribunal other than that of the community to which they 
belong. It was indeed held in one old divorce case? that the 
jurisdiction of the commissaries might be prorogated; but that 
view has been long ago repudiated.’ If the plea of prorogation 
were listened to in actions of divorce, it would, as Lord Moncreiff 

sald in Ringer v. Churchill,t “open a convenient and dangerous 

door to collusion in every case.”> It has been suggested ® that some 

of the dicta in Gudin v. Gudin™ seem to affirm that in consistorial 
cases prorogation would be allowed; but that case was not one 

of divorce, and referred merely to pecuniary questions between 

the spouses.® 

It was suggested in one case® that when no plea of jurisdic- Is it pars 


tion was stated by the parties it was not incumbent on the Court be ieeenoed 


to raise the question; but in the more recent case of Redding,” fee ie 


an undefended case, the Lord Ordinary, being dissatisfied as to tion? 
his jurisdiction, adjourned the proof in order that further evidence 
might be obtained, and ultimately held that he had no jurisdiction. 
In practice, particularly in undefended cases, the Court will satisfy 
itself that it has jurisdiction before pronouncing decree. In 


1 Bar, Private International Law (Gillespie’s tr.), 382 et seq. 

2 Murray v. Lindley, March 8, 1805, F. C. 

3 See Lord Moncreiff in Ringer v. Churchill, 1840, 2 D. 307; Fraser, 
Husband and Wfe, ii. 1294, 

41840, 2 D. 307, at 327. 

5 Of. Bar, Private International Law (Gillespie’s tr.), 388. 

6 By Mr. Gillespie in notes in his translation of Bar, at pp. 924 and 937. 

71886, 14 R. 213. Nor is A. v. B., 1873, 108. L. R. 290, any authority for 
prorogation in divorce actions. 

8 See further on this subject, Chap. XVIII. on “ Prorogated Jurisdiction.” 
In two English cases, Zycklinski v. Zycklinski, 1862, 2 Sw. & Tr. 420, and 
Callwell v. Callwell, 1863, 3 Sw. & Tr. 259, it was held that the appearance of 
the husband without protest gave jurisdiction to an English Divorce Court, 
but it is thought that these judgments would hardly be repeated in view of 
the cases of Le Mesurier and Bater, cit. sup. Foote, Private International 
Jurisprudence, 123, justly questions “whether the Court would assume the 
jurisdiction where the domicile was foreign, even if the husband appeared 
unconditionally.” See Dicey, Conflict of Laws, 2nd ed. 261. And so it has 
now been held by the President of the P. D. & A. Division in Armitage v. 
Attorney-General, [1906] P. 135. 

® Watts v. Watts, 1885, 12 R. 894. 

10 1888, 15 R. 1102. 
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defended cases, the Court’s jurisdiction is generally presumed 
if the defender states no plea against it; but in all cases the 
Court must be satisfied that jurisdiction actually exists, and will 
order further inquiry if the evidence adduced by the parties be 
unsatisfactory, 


II. ACTIONS OF SEPARATION AND ALIMENT 


The question of jurisdiction in actions for separation and 
aliment does not seem to have come before the Scots Courts until 
1897, but in a case! decided in that year the matter was discussed 
to some extent, In that case, an undefended action for separation 
and aliment, and for custody and aliment of two children, at the 
instance of a wife, residing in Scotland, against her husband, who 
resided in England, the husband had been born in Scotland, and 
had served an apprenticeship in Scotland. At the time of his 
marriage in 1889 he had been employed and resident in England 
for three years; he had previously worked in Scotland. On these 
facts the Lord Ordinary (Pearson), while in favour of the pursuer 
on the merits, held that the husband’s domicile was English, and 
sustained a plea of “no jurisdiction,” The Court (Lord Young 
dissenting) reversed, holding that the husband’s domicile was in 
Scotland. In coming to this decision, the majority of the Court 
proceeded on the view that, just as in divorce, the permanent 
domicile of the spouses gave the Court jurisdiction in an action 
of separation. : 

On the other hand, Lord Young held that domicile gave no 
jurisdiction in actions of separation and aliment, and that, in view 
of the defender’s residence in England, the English Courts alone 
had jurisdiction “for all purposes relating to his conduct, whether 
to his wife or to his children, or in the management of his affairs.” 
“The conclusions of the action,” said his Lordship, “are based on 
alleged cruelty to the wife in England, Decree is asked against his 
keeping his son with him in England, and ordering him to pay the 
pursuer money periodically, I should have thought it clear, upon 
principle and authority, that while the English Courts have juris- 
diction this Court has none... .” 


1 Hood v. Hood, 1897, 24 R. 973. Cf. Linder v. Linder (O. H.), 1904, 
118. LT. 777. 
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In the subsequent case of Linder v. Linder} decree of separa- ae 


tion and aliment was sought on the ground of adultery against an 
Englishman, who had come to Scotland in 1864 when nineteen 
years of age, who married a Scotswoman in 1873, and who had con- 
tinued to live with her in Scotland till 1881, when he left Scotland 
and settled in South Africa. The wife continued to live in Scot- 
land, and there was no suggestion that the husband desired to 
resume cohabitation. On these facts Lord Kincairney held that 
the conclusion for separation was out of place, and that the action 
was substantially one for aliment, and that the Court had no juris- 
diction, because the defender had lost his Scots domicile. 


From the opinions in these cases, we may trace three possible 


rules of jurisdiction in actions of separation, viz. (1) that, just as 
in actions of divorce, the Court of the domicile of the spouses has 
exclusive jurisdiction ; (2) that the Court of the residence of the 
parties has exclusive jurisdiction; and (3) that the Courts of 
the domicile and the residence have concurrent jurisdiction. A 
question might arise as to whether, if husband and wife are 
resident in different countries, the Court of the residence of either 
has jurisdiction. It is not clear from the opinions of the majority 
in Hood’s case whether they adopt the first or the third of these 
rules. While they are satisfied that the Court of the domicile has 
jurisdiction, they do not advert to the jurisdiction of the Court of 
the residence. Lord Pearson appears to support the third rule, 
The second rule embodies Lord Young’s view. 


In these circumstances, and as the subject is one of general 


jurisprudence, it is important to examine the views that have been 
expressed in the English Courts, where the question has been 
frequently discussed. 


First, however, we may note that there are not the same 


reasons as exist in the case of divorce, for making domicile the 
exclusive test of jurisdiction in actions of separation and aliment, 
and that the general opinion of writers on the subject is appar- 
ently against the recognition of any exclusive forum. As Lord 
Fraser says,’ “It is quite obvious that very different considera- 
tions come into play, when the object is not permanently to affect 


11904, 11S. L. T. 777. 
2 Husband and Wife, ii. 1294. - 
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Cuar. the status of the parties, but to obtain immediate protection from 

ae cruel treatment, or the means of daily subsistence. It would be 
a very hard state of the law, if a wife, who is resident with her 
husband in Scotland, could obtain no more secure protection from 
cruelty at the hands of her husband, than by an application to the 
police; and this would be the result if the rule were established, 
that jurisdiction in actions of separation only exists in the forwm 
of the husband’s domicil. . . . If the parties be resident in Scot- 
land, in such a way as to make that country their matrimonial 
domicil . . . it does seem only reasonable to say, that the Courts 
of that country shall have jurisdiction to pronounce a decree 
of judicial separation between them.” Lord Fraser apparently 
assumes that there is a concurrent jurisdiction in the Court of 
the domicile. More doubtful views on the subject are expressed 
by Bishop? and by Bar,? of whom the latter concedes jurisdiction 
to the country of the spouses’ residence in cases of necessity, “to 
regulate a provisional separation to protect.a wife from cruelty, 
or to make a temporary provision for her aliment,” while his 
translator indicates that the Courts of the residence “will not 
determine any question of rights so as to permanently affect the 
marriage relations unless they have jurisdiction ratione domicilit.”? 
On the other hand Westlake* holds the view that jurisdiction to 
grant judicial separation is not dependent on domicile, but will 
be given by the residence of the spouses within the territory. 
Burge does not discuss the matter in detail, but observes® that 
“if resident in England, even though domiciled abroad,” a wife 
““can apply to the Courts for alimony, protection, and restitution 
of conjugal rights, and a decree of judicial separation.” 

English Coming now to the English cases, we find that the earliest in 

cases: _ which the matter seems to have been pointedly considered is one 
decided in 1878—Niboyet v. Niboyet.® There, Brett, L.J., held that 


' Commentaries on the Law of Marriage and Divorce, Boston ed., 1881, 
sec, 158. 

2 Private International Law (Gillespie’s tr.), 381 and 384. 

3 This opinion is also stated by Wharton, Conflict of Laws, sec. 210. 

* Private International Law, 4th ed., p. 87 ; approved by Gorell Barnes, J 
in Armytage v. Armytage, 1898, P. D. 178. 

5 New edition, vol. ii. p. 54; and see p. 597. 

61878, 4 P.D.1. 
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the rule of the exclusive competence of the Courts of the domicile Guar. 
applied in actions of separation just as in cases of divorce. In X41. 
Firebrace v. Firebrace decided in the same year, however, Sir James 
Hannen, while holding that as a general rule the remedy for 
matrimonial wrongs must be sought for in the forum of the 
domicile, said: “It.is not, however, inconsistent with this principle 
that a wife should be allowed in some cases to obtain relief against 
her husband in the tribunal of the country in which she is resident, 
though not domiciled.” Firebrace v. Firebrace was an action for 
restitution of conjugal rights, but in the Privy Council case of 
Le Mesurier v. Le Mesurier® Lord Watson, discussing the general 
principles, dealt expressly with both cases. He said:* “It is not 
doubtful that there may be residence without domicil sufficient 
to sustain a suit for restitution of conjugal rights, for separation, 
or for aliment;” and again*—“There are unquestionably other 
remedies for matrimonial misconduct, short of dissolution, which, 
according to the rules of the jus gentium, may be administered by 
the Courts of the country in which spouses, domiciled elsewhere, are 
for the time resident. If, for instance, a husband deserts his wife, 
although their residence be of a temporary character, these Courts 
may compel him to aliment her ; and, in cases where the residence is 
of a more permanent character, and the husband treats his wife with 
such a degree of cruelty as to render her continuance in his society 
intolerable, the weight of opinion among international jurists and 
the general practice is to the effect that the Courts of the residence 
are warranted in giving the remedy of judicial separation, without 
reference to the domicil of the parties.” This view was followed 
in Christian v. Christian® by Jeune, J., who further expressly held 
that actions of separation were competent in the forum of the 
domicile as well as in that of the matrimonial residence of the 
spouses. A year later the point came up in Armytage v. Armytages 
In that case the husband’s domicile was in Australia. His wife 
left him on account of his cruelty, when they were travelling in 
Italy, sought the protection of her parents in England, and estab- 
lished there a home for herself and her children. The husband 


11878, 4 P. D. 63. 2[1895] A. C. 517. 
3 At p. 531. : 4 At pp. 526-7. 
5 1897, 67 L. J., P. 18; 78 L. T. 86. 6 [1898] P. 178. 
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followed her, and required her to return to him with her children. 
Apprehensive of further cruelty, she refused, and brought a 
petition for judicial separation. At the time when the action was 
brought, the husband was in England, his presence within the 
jurisdiction being merely for the purpose of determining his legal 
rights with reference to his wife and children. There had been 
no actual cruelty to the wife while she was in England. The 
husband pleaded no jurisdiction, but the plea was repelled by 
Gorell Barnes, J., in an elaborate, judgment in which the previous 
authorities and the opinions of jurists are reviewed. More 
recently, in Hckhardstein v. Eckhardstein where the domicile of 
the spouses was German, and their residence was partly in 
England, the jurisdiction of the English Courts was sustained in 
a petition for separation by the wife, notwithstanding the fact - 
that a divorce suit at the husband’s instance was pending before 
the German Courts. 

By a consideration of these various authorities the following 
conclusions are suggested :— 

First. That the Court of the spouses’ domicile has jurisdiction. 

Second, That the Court of the spouses’ matrimonial residence 
has also jurisdiction. 

Third. That, if the spouses have been living apart, the Court 
of the wife’s residence may grant decree of separation at her 
instance, although the husband’s usual residence or domicile is in 
another country, if the husband comes to the country of the wife’s 
residence and she requires protection there; but if there is no 
apprehension of the husband’s committing a matrimonial offence 
in the country of the wife’s residence, in respect of which she 
would require protection, the Court of her residence has, as such, 
no jurisdiction. 

Fourth. That it is probable that, when the spouses have been 
living apart, there is jurisdiction in the Court of the country of 
the husband’s residence if the wife requires protection. 

Fifth, That the “residence” requisite to give jurisdiction must 
be more permanent than that of a visitor or a traveller, and not 
merely casual or accidental presence within the territory. 


11907, 23 T. L. R. 364 and 539, per Bargrave Deane, J. 
2In Armytage v. Armytage, [1898] P. 178, Gorell Barnes, J., ‘appears to 
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Sixth. That although a Court may have jurisdiction to grant Cuar. 
decree of separation, it does not follow that it has also jurisdiction cee 
to pronounce a decree for aliment, if it has not jurisdiction in 
ordinary personal actions against the defender. The Court of the 
husband’s domicile, for example, might have no means of making 
a decree for aliment effective if he were not resident and had no 
property within the territory. On the other hand, it is apparent 
from Lord Watson’s opinion in Le Mesurier’s case, that a Court 
having jurisdiction to pronounce a decree for aliment may not 
have jurisdiction to give the remedy of separation. The mere 
presence within the territory of a husband, who has left his wife 
destitute within the territory, will give the Court jurisdiction in 
an action for aliment at her instance.” ; 


III. DECLARATORS OF MARRIAGE AND ACTIONS OF PUTTING 
TO SILENCE 


The first of these actions is brought when it is sought to have Declara- 


it declared that a valid marriage has been entered into, and the Sart 


other when the Court is asked to find that the pursuer is un- dof 
t putting to 


married, and that the defender who seeks to maintain a marriage silence. 
should be “put to perpetual silence thereanent in all time 
coming.”® The object of both is to have it determined whether 
or not the parties are married persons. 

It would seem at first sight that the same reasons of con- 
venience, viz. the “scandal,” as it is called by Lord Penzance,‘ of 
a man and woman being held to be man and wife in one country 
and strangers in another, which have had weight in bringing our 


doubt whether a decree of separation pronounced in the forwm of the residence 
can have any extra-territorial validity. Cf. Foote, Private International Juris- 
prudence, 123, who says: “It would appear clear that decrees for judicial 
separation, pronounced by Courts other than those of the domicil, can have 
no extra-territorial operation, and will only remain effective as long as the 
spouses (or at any rate one of them) remains within the jurisdiction.” 

1[1895] A. C. 517, at 526. 

2 Of. opinion of Lord Mackenzie in Ringer v. Churchill, 1840, 2 D. 307. See 
ante, Chap. IIL, p. 54, and post, p. 197. 

3 As to the requisites and style of actions of putting to silence, which are 
somewhat uncommon, see Fraser, Husband and Wife, ii. 1244 and 1646. 

4In Wilson v. Wilson, 1872, L. R. 2 P. & D. 435 (approved in Le Mesurier 
v. Le Mesurier, [1895] A. C. 517). Qf. Brett, L.J., in Niboyet v. Niboyet, 
1878, 4 P. D. 1. 
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Courts to recognise the domicile of the spouses as the only test of 
jurisdiction in actions of divorce, should have led to the establish- 
ment of a similar rule in the class of actions now under considera- 
tion, as also in actions of nullity of marriage. In all these cases, 
just as in actions of divorce, the recognition of a plurality of fora, 
administering different legal systems, is calculated to lead to the 
result deplored by Lord Penzance;! but hitherto the forum of 
the domicile has not been regarded, either in Scotland or in 
England, as the only forum for actions in which the existence 
or non-existence of marriage is the question, and it must be 
admitted that the test of domicile could not always be applied. 
We have seen that, as a rule, married persons have the same 
domicile, and that therefore there is no difficulty in making 
domicile the test of jurisdiction in divorce; but when the 
existence of a marriage is the very point in question, on the 
decision of which the domicile of the woman depends, it may be 
asked, Whose domicile is to be chosen for the jorum—the man’s, 
which is certain, or the woman’s, which may depend on the issue 
of the action? Why, for example, should a Scotsman be entitled 
to convene a Frenchwoman in the Scots Courts, in an action of 
declarator of marriage alleged to have been entered into in France ? 
There would be less difficulty in requiring that a Frenchwoman, 
claiming to be married to a Scotsman in France, should be bound 
to answer an action of putting to silence in the Scots Court, 
because, if her defence is sound, her domicile would be Scots. In 
addition to the reasons of convenience, however, the question of 
effectiveness must be kept in view. In what forum may judgment 
in these declarators be pronounced most effectively ? Undoubtedly 
in that of the country in which the pair will be domiciled, if it is 
found that a legal marriage has been contracted—that is, the 
country of the man’s domicile. Against these considerations, how- 
ever, it has been suggested * that the country in which a marriage 
is alleged to have been contracted has an interest in seeing that its 

1 A notable example of this occurred in Simonin v. Mallac, 1860, 2 Sw. & Tr. 
67—a nullity case. There the parties were held by the English Courts to be 
married persons, while in France they were declared to be unmarried, on 
account of the want of the acte formel et respectieua—asking the father’s consent 


—which is required by French law. Cf. Ogden v. Ogden, [1908] P. 46. 
2 Westlake, Private International Law, 4th ed. p. 90. 
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civil registers are correct, and that therefore the forwm contracts Cuar. 
has a claim to be considered as a suitable forum to settle whether at 
a valid marriage has been entered into within its territory. It 
must always be remembered, of course, that, in whatever JSorwm 
the question is tried, the law to be applied is that of the domicile 
of the parties as regards their capacity to marry, and that of the 
locus contractis or celebrationis as regards the form of the 
ceremony. 

Apart from these general views, we may now consider what 
grounds of jurisdiction have been discussed and recognised in 
our law, 

First, Arrestment of moveables and the possession of Scots Arrest- 
heritage by the defender may be put out of account. The first ™ert of 


moveables 


of these was expressly disregarded in an old case, and it is clear ond ees 


that, as the only ratio of both these grounds of jurisdiction is the heritage. 
possibility they afford to pursuers of getting pecuniary decrees 
implemented, both are inappropriate in the class of actions now 

being considered. 

Second. Lord Fraser's statement * that “the question whether pegj. 
residence for forty days in Scotland by the defender will give dene 
jurisdiction to the Scottish Courts to declare a marriage entered 
into in a foreign country, or entered into in Scotland, but 
where there is no personal citation and no domicil, does not 
appear to have been raised and decided in any case” is still 
accurate,? and it is thought that his Lordship’s view that this 
ground of jurisdiction is insufficient in actions relative to the 
constitution of marriage is sound,‘ unless perhaps in the case of 


1 Scruton v. Gray, 1772, M. 4822. Fraser, Husband and Wife, ii. 1276, and 
cases there cited. 

2 Husband and Wife, ii. 1275. 

3 It seems, however, to have been assumed in the argument for the defence 
in Forrest v. Funstone, 1789, M. 4823, that residence for forty days would be 
a “domicile” sufficient to found jurisdiction in a declarator of marriage. The 
question there was whether the possession by the defender of furnished apart- 
ments in Blackness Castle was equivalent to such residence and sufficient to 
constitute a “domicile.” The Court determined the question in the negative. 

* With reference to the sufficiency of mere residence as a ground of juris- 
diction in England, Mr. Westlake’s opinion, founded on Williams v. Dormer, 
1851, 2 Rob. 505, Neboyet v. Niboyct, 1878, 4 P. D. 1, and Roberts v. Brennan, 
[1902] P. 143, is that “the jurisdiction of the English Court in suits for a 
declaration of nullity of marriage, or in respect of jactitation of marriage, is 
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marriages alleged to have been contracted in Scotland. As will 
be seen immediately, it is thought that the Court has jurisdiction 
to deal with the validity of a marriage celebrated in Scotland, if 
the defender be cited personally in Scotland, and residence in the 
country for forty days is a sounder foundation for jurisdiction 
than mere presence within the territory. 

Third. Have the Scots Courts jurisdiction to determine the 
validity of a marriage on the ground that it is alleged to have 
been contracted in Scotland, whatever be the domicile or residence 
of the parties? On this interesting question different views have 
been entertained. “This manner of founding jurisdiction was,” 
says Erskine, “sustained by our supreme court, in an action of 
declarator of marriage’ brought by a wife against her husband, 
a native of England, who, after he had married the pursuer in this 
country, and had children by her, abandoned his family and 
retired into England, though neither his person nor effects were 
subject to the judge’s cognisance. But in this singular case the 
defender, who was called by an edictal citation merely for the 
sake of form, was not truly considered as a party; both the pursuer 
and her child had an obvious interest to get their legal state 
ascertained in that country to which they belonged originally, 
and where they were constantly to reside; and though she had 
known the place of her husband’s residence, she could not be 
compelled to sue him in a kingdom, where perhaps the solemnities 
essential to marriage differed from those which were received in 
Scotland.” 2 

The case thus commented on by Erskine was afterwards con- 
sidered in Seruton v. Gray® and Forrest v. Funstone,t and was 
referred to in the arguments sustained by the Court as one that 
had not been received as a precedent. In the first of these two 
cases, the Court held that the circumstance that the marriage was 


sufficiently founded by the defender’s being resident in England, not on a 
visit or as a traveller, and not having taken up that residence for the purpose 
of the suit.” Private International Lan, 4th ed. p. 89. 

1 Dodds v. Westcomb, 1745, M. 4793. 

2 Inst. i. ii. 20. The last consideration is now entirely out of place. What- 
ever be the forum, the lea loct contractds will determine the validity of the 
solemnities or ceremony of the marriage. 

31772, M. 4822. 

41789, M. 4893, 
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said to have been contracted in Scotland was insufficient to found Cxar. 
jurisdiction, even though fortified by arrestment of moveables 
belonging to the defender; in the latter, the alleged marriage 
took place in Ireland, and the present question did not arise. 

Again, in Mackenzie v. Mackenzie, the defender “objected that, 
having settled in England animo remanendi, he was no longer 
amenable to the jurisdictions of this country.” The commissaries 
repelled this objection; as did also the Court of Session, on the 
ground that where two natural-born subjects had contracted a 
marriage in this country, the husband was amenable to its juris- 
diction in a declarator of marriage, although he had gone to reside 
in England. This case is regarded by Lord Fraser? as no longer 
authoritative, and in Wylie v. Laye* the whole Court held that they 
had no jurisdiction to declare a marriage, said to have been con- 
tracted in Scotland, when the defender was neither domiciled nor 
cited in Scotland. In the well-known case of Longworth v. Yelver- 
ton,* however, the Court pronounced decree, declaring the validity 
of a marriage said to have been entered into in Scotland between 
two parties, one a domiciled Irishman, the other a domiciled 
Englishwoman. There were two actions, one an action of putting 
to silence at the instance of the man, and the other a declarator 
of marriage at the instance of the woman. At the time the 
former was served, the woman was not in Scotland, and had been 
continuously absent from Scotland for more than forty days, as had 
also been the man at the time when the declarator against him 
was served.> In the original actions, no question of jurisdiction 
was raised either in the Court of Session or in the House of Lords, 
where the decree of declarator was reversed on the merits. Subse- 
quently, however, the woman sought to have the judgment by 
the Lord Ordinary (which was against her), and also that of the 
House of Lords, set aside, pleading that there was no jurisdiction 
in the Scots Courts to try the original actions, but her action was 
dismissed on the ground that at the time it was brought Major 
Yelverton was not then subject to the jurisdiction of the Court.® 

1 March 8, 1810, F. C, 

2 Husband and Wife, ii. 1275, note (a). 3 1834, 12 S. 927. 

4 1862, 1 M..161; reversed, 2 M. (H.L.) 49. 


5 See Longworth v. Yelverton, 1868, 7 M. 70. 
® Longworth v. Yelverton, 1868, 7 M. 70. See ante, Chap. XI. 
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No opinion was given on the question whether or not the Court 
had jurisdiction to try the original actions, but it is obvious that, 
apart from prorogation or reconvention, there was no possible 
ground of jurisdiction in these actions, other than the circum- 
stance that the marriage in question was alleged to have been 
contracted in Scotland Whether prorogation of jurisdiction is 
competent will be considered later. 

Since the Yelverton case, the fact of Scotland being the locus 
contractds does not seem to have been pleaded as a ground of juris- 
diction. In a recent unreported case,? in which declarator was 
sought of an irregular marriage contracted in Scotland, the only 
ground of jurisdiction insisted on was that the defender was a 
domiciled Scot. It was expressly noted by the Lord Ordinary 
that no suggestion was made that the defender could be rendered 
amenable to the jurisdiction of the Scots Courts on the ground 
that the alleged marriage had been contracted in Scotland. 

In this state of the authorities it cannot be definitely affirmed 
that our Courts will assume jurisdiction to declare a marriage, or 
pronounce decree of putting to silence, on the ground merely that 
the marriage in question is alleged to have been contracted in 
Scotland; but 

Fourth, there is authority for the view that, like other con- 
tracts, a marriage may be declared by the Scots Courts to be 
valid if it has been entered into in Scotland, and the summons be 
served personally on the defender in Scotland.* In an unreported 
case in 1780,° an action was raised against “the son of a London 
merchant who had been sent to Paisley for instruction in his pro- 
fession. It was pleaded in defence that there was no jurisdiction, 


1 A marriage alleged to have been contracted in Ireland was also sought to 
be declared in the original action. 

2 Reid v. Reid (O. H., unreported), Dec. 29, 1905, per Lord Dundas. 

3 In various nullity cases afterwards referred to—Stmonin v. Mallac, 1860, 
2 Sw. & Tr. 67; Sottomayor v. De Barros, 1877, 3 P. D. 1; Linke v. Van Aerde, 
1894, 10 T. L. R. 426—the English Courts have determined the validity of 
marriages contracted in England between parties neither resident nor domi- 
ciled in England. See also Sproule v. Hopkins, 1903, 2 I. R. 133; Westlake, 
Private International Law, 4th ed. p. 90 ; Dicey, Conflict of Laws, 2nd ed. 268. 

4 Fraser, Husband and Wife, ti. 1271. 

5 Key v. Burnet, 1780, Arniston Collection, Sess. Papers, Adv. Lib. vol. exxx. 
No. 8. See Fraser, Hushand and Wefe, ii. 1272. 
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as the defender was a native of England, had never lost his Cnar. 
domicile there, and was at the period of lodging the defence in a 
England. It was replied that the locus contractis was Scotland, 
and the defender was personally cited in this country. The Com- 
missaries sustained their jurisdiction, but the Lord Ordinary, on 
a bill of advocation, altered this judgment, and he remitted to 
them to sustain the declinatory defence. But the Inner House, in 
their turn, reversed this judgment, and came back to that of the 
Commissaries. It was admitted by the pursuer that the locus 
contractds can found no jurisdiction nist contrahens thi reperiatur, 
But in that case it was maintained that if the contracting party 
(though he come from the remotest corner of the earth) be found 
in the locus contractis, the party with whom he has contracted is 
entitled to lay hold of him there, to bring him before the Courts 
of that country, and there compel him to perform the contract.”?! 
The Court held that the jurisdiction was clear. Again, in Wylie 
v. Laye? the whole Court apparently assumed that they would 
have jurisdiction if the marriage were contracted in Scotland and 
the defender were personally cited within the territory. Since 
that case, the question has apparently not come before the Court ;? 
but Lord Fraser’s authority is entirely in favour of the view that 
jurisdiction will be founded if the marriage is contracted in Scot- 
land and the defender is personally cited there. Similarly it is 
thought that an action of putting to silence would be competent if _ 
the marriage in question is claimed to have been contracted in | 
Scotland and the defender is personally cited. 

Fifth.—It has never been questioned that the Court has j juris- Domicile. 
diction in an action of declarator of marriage, whether contracted 
in Scotland or abroad, directed against a domiciled Scotsman by 
a woman, whether or not she has been domiciled in Scotland prior 
to the alleged marriage* “When the defender,” says Lord 
Fraser,’ “has his domicile in Scotland, according to which his 
succession would be regulated, the Scottish Courts have jurisdic- 
tion to entertain a declarator of marriage.” So also, it is thought 


1 Fraser, Husband and Wefe, ii. 1272, n. 

21834, 12S. 927. ; 

3 See as to jurisdiction ratione contractds generally, Chap. IIL. p. 48. 
4 Reid v. Reid, supra, p. 188, n. 2. 

5 Husband and Wfe, ii. 1271. 
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a that the Court would have jurisdiction in a declarator of marriage 
‘ at the instance of a domiciled Scotsman, wherever the domicile of 
the woman may have been before the alleged marriage. A man 
is clearly entitled to have his status determined by the Court of 
his own domicile ; but whether the woman be pursuer or defender, 
the fact of her domicile having been Scots before the alleged 
marriage (whether contracted in Scotland or abroad) can of itself 
form no ground of jurisdiction in the Scots Courts in an action 
in which the other party is a foreigner, for, if she be pursuer, her 
case involves the loss of her Scots domicile, and, if she be defender, 
the pursuer’s case involves a similar result, with the consequence 
that the pursuer could not plead the defender’s former Scots 
domicile as a foundation of jurisdiction. Similarly, it is thought 
that the Court has jurisdiction in all actions of putting to silence 
either at the instance of, or against, a domiciled Scotsman ; nor is 
it thought doubtful that the Scots Courts would sustain such 
an action directed by a foreigner against a Scotswoman domiciled 
in Scotland. , 


Proroga- Sixth.—There is no decision to the effect that parties may 
tien. prorogate the jurisdiction of the Court in such cases as we are 


- considering. As has been seen, prorogation (or reconvention) 
seems to be the only ground on which the jurisdiction could have 
been maintained in the Yelverton + case, except that of the Scottish 
locus of the marriage ; but, in the original actions there, no question 
of jurisdiction was raised. It is difficult to resist the conclusion 
that prorogation is competent so long as it is recognised in our 
law that there is no exclusive jurisdiction in any particular forum 
to declare the validity of a marriage.” 


IV. Actions oF NULLITY OF MARRIAGE 


Actions of | While, in the class of actions which has just been dealt with, 
nullity of 


marriage. the Court has generally to determine whether a ceremony of 
marriage has really taken place, actions of nullity are concerned 


with the problem of whether an actual marriage ceremony has 


11M. 161; 2 M. (H. L.) 49; and subsequent action of reduction, 1868, 
7 M. 70. 

2 Like actions of divorce, actions of declarator of marriage must be -re- 
garded as actions in rem (Longworth v. Yelverton, 1867, 5 M. (H. L.) 144). 
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resulted in the creation of a valid marriage tie; and although oe 
jurisdiction to determine both classes of cases probably rests on 
similar principles, it is convenient to discuss jurisdiction in nullity 
cases separately. 

Lord Fraser does not deal with the question of jurisdiction in 
nullity actions, and indeed the subject does not seem to have 
come up to any extent in the comparatively few reported Scots 
cases. The English Courts, however, have had frequent occasion 
to consider the matter, and there has thus grown up a considerable 
body of doctrine which, while it cannot be regarded as absolutely 
authoritative in Scotland, may nevertheless be referred to as 
illustrative of the subject, and as being probably of weight in 
our Courts. In both countries the Courts proceed on principles 
of general jurisprudence when determining the limits of their 
jurisdiction in such cases. 

The English rules on the subject have thus been stated by English 
Westlake :! “The jurisdiction of the English Court in suits for wee 
a declaration of nullity of marriage . . . is sufficiently founded by sy 
the defendant’s being resident in England, not on a visit or as a 
traveller, and not having taken up that residence for the purposes 
of the suit.” “But in suits for a declaration of nullity of marriage 
jurisdiction has also been entertained in England on the ground 
of the marriage which is questioned having been contracted here,? 
a ground which, although it does not concern the protection of 
the parties, may be justified for the sake of correcting the civil 
register of the country.” Westlake also points out that, in the 
undefended case of Koberts v. Brennan? no other ground appears. 
for assuming jurisdiction in a woman’s suit for nullity except that 
the parties had lived together in England during some part of the 
time since the celebration of the disputed marriage. 

Of the grounds of jurisdiction thus stated by Westlake, Dicey * Dicey’s 
admits both. “The Court has jurisdiction to entertain a suit for wen: 
the declaration of the nullity of any existing marriage (1) where 
the marriage was celebrated in England; or (2) where the respon- 


1 Private International Law, 4th ed, pp. 89, 90. 
2 Te, in England. 

311902] P. 143, 

* Conflict of Laws, 2nd ed. 268. 
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dent is resident in England, not on a visit as a traveller, and not 
having taken up that residence for the purpose of the suit.” 

It is undoubted that the English Court assumes jurisdiction 
to annul marriages celebrated in England, whatever be the domi- 
cile or residence of the parties. It did so in Simonin v. Mallac} 
where the parties were both French, and also in Sottomayor v. De 
Barros, where the parties were Portuguese and neither resident 
nor domiciled in England. In both these cases the only founda- 
tion of jurisdiction was the circumstance that the marriages in 
question took place in England. And, in the case of Linke v. 
Van Aerde,? in which both parties were foreigners, domiciled 
and resident abroad, Gorell Barnes, J., after observing that the mar- 
riage was entered into in England, and that it was on that ground 
that the Court was asked to deal with it, and referring to Simonin 
v. Mallac,t and Sottomayor v. De Barros and Niboyet v. Niboyet,® 
said: “The jurisdiction of this Court to deal with the question of 
the validity of the marriage of the parties to the present suit is 
therefore clear.” 7 

But the English Courts do not claim that the Courts of the 
country in which a marriage is celebrated have exclusive jurisdic- 
tion to determine its validity,$ although, as Lord Stowell says in 
Sinclair v. Sinclair? “a sentence of nullity of marriage in the 
country where it was solemnised would carry with it great 
authority in this country.” In Bater v. Bater, the Court enter- 
tained a nullity suit with reference to a marriage celebrated in 
New York. So in the Scots cases of 4. B.v. ¥.Z" and A. B. 
v. C. B,” the Court assumed jurisdiction in declarators of nullity 
of marriages celebrated in India. “The result is,’ says Gorell 


1 1860, 2 Sw. & Tr. 67. 

21877, 2 P. D..81; 3P.D.1. 

31894, 10 T. L. R. 426. 

41860, 2 Sw. & Tr. 67. 

51877,2P.D. 81; 3P.D.1. 

61878, 4.P.D.1. 

7 See also Sproule v. Hopkins, 1903, 2 I. R. 133. 

8 Dicey, Conflict of Laws, 2nd ed. 388, referring to Ruding v. Smith, 1821, 
2 Hagg. Const, 371, approved in Bater v. Bater, [1906] P. 209. 

91798, 1 Hagg. Const. 294. 

10 [1906] P. 209. 

11 1900, 38 S. L. R. 559. 

12 1884, 11 R. 1060; 12 R. (H. L.) 36. 
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Barnes, J., in Bater v. Bater, “that there may be two Courts that Caar. 
have jurisdiction—that the jurisdiction is not exclusively that of ~~ 
the country where the marriage was celebrated.” 

As to whether the Scots Courts will assume jurisdiction to 
annul marriages, on the ground merely that they are celebrated 
in Scotland, reference may be made to Wilson v. Horn There 
the Court pronounced decree of nullity of a marriage celebrated 
in Scotland. The pursuer was a Scotswoman, who had never left 
Scotland, while the defender was a domiciled Englishman. The 
action was undefended, and no question of jurisdiction was raised. 
Apart from the circumstance of the marriage having been entered 
into in Scotland, the assumption of jurisdiction might have been 
justified on the principle thus stated by Bar:? “If the wife has 
not yet in fact followed her husband to his domicile, the action 
‘can be raised with effect in her domicile. For under these circum- 
stances the action for nullity implies the contention that the 
wife has retained her former domicile.” 

This brings us to consider whether the domicile of either of Does _ 
the parties may be regarded as a ground of jurisdiction in these fomicil 
actions. On this question there is no Scots authority, but in quedo: 
Niboyet v. Niboyet®? James, LJ., after observing that a decree of 
nullity was as much a decree in vem as a decree of divorce, pro- 
ceeded: “How would it be possible to make domicil a test of 
jurisdiction in such a case? Suppose the alleged wife were the 
complainant, her domicil would depend on the very matter in 
controversy. If she were really married her domicil would be 
the domicil of her husband, if not married then it would be her 
own previous domicil.” And in the same case Brett, LJ., said 
that the exclusive jurisdiction of the Court of the domicile (which 
he recognised in actions of divorce) did not apply to suits of 
nullity of marriage. But it will be noted that the observations 
of James, LJ., refer only to the difficulty of making the domicile of 
the woman the test. Further, is there any reason why the Court of 
a man’s domicile should not entertain an action of nullity against 
him, although the marriage was celebrated elsewhere, or although 


11904, O. H. (Lord Low), 41 8. L. R. 312. 
2 Gillespie’s tr., 390. 
31878, 4 P. D. 1. 
13 
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the pursuer may have been domiciled in another country previous 
to the ceremony? Dicey, who repeats! the opinion of James, 
LJ., above quoted, observes that the jurisdiction recognised by 
him in nullity suits (Ze. that of the forum of the country where 
the ceremony took place) forms an exception to the ordinary 
principle (that of effectiveness) as to the criterion of jurisdiction ; 
but the recognition of the jurisdiction of the man’s domicile is 


not open to such an objection. No court can pronounce a decree -~ 


as to a man’s status with such effectiveness as the court of his 
domicile. Accordingly, the doubt expressed in Wiboyet v. Niboyet,? 
and by Dicey, as to domicile in general being a test, has been put 
an end to by Bater v. Bater®’—the most recent case in which 
jurisdiction in nullity suits has been discussed—and there is earlier 
authority for this ground of jurisdiction in the case of Ruding v. 
Smith* In Bater’s case Gorell Barnes, P., said:> “It may be 
also, I think, that the Court of the country in which, though the 
marriage was not celebrated in it, the parties are domiciled at the’ 
time when the suit in question is raised between them has juris- 
diction ;” and in Ruding v. Smith, ta which he refers, the English 
Court entertained an action to declare the nullity of a marriage 
celebrated at the Cape of Good Hope between a man domiciled in 
England at the time of the action and a woman domiciled in the 
East Indies, or possibly in England, the jurisdiction not apparently 
being challenged. Similarly in the Scots cases of 4. B.v. Y. 2% and 
A, B.v. C. B. in both of which the marriage took place in India, 
the men against whom the actions were directed appear to have been 
domiciled in Scotland’ It is therefore thought that the court of 
a man’s domicile will entertain a nullity suit against him, whatever 
be the domicile of the woman, or the residence of the parties, or 
the locus of the marriage ceremony. As has been seen, there is — 
possibly also Scots authority for the principle contended for by 


1 Conflict of Laws, 2nd ed. 269. 

21878, 4 P.D. 1. 

3 [1906] P. 209. 

41821, 2 Hagg. Const. 371. 

5 [1906] P. at 220. 

6 1900 (0. H.), 38 8. L. R. 559. 

71884, 11 R. 1060 ; 12 R. (H. L.) 36. 

8 The exact facts as to domicile, however, do not appear in the Reports. 
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Bar, if that principle be limited to the case of marriages celebrated Crap. 
in the country of the woman’s domicile. ug 
There appear to be no Scots or English authorities for the 
recognition of any forum in nullity cases other than those above 
indicated, viz. (a) that of the country where the ceremony took : 
place ; (8) that of the domicile of the man, or possibly that of the . 
woman in an action at her instance if she has not followed the . 
‘man to his domicile; and (c) possibly that of the residence of the — 
defender. 


VY. PECUNIARY ACTIONS BETWEEN SPOUSES 


In general, the rules of jurisdiction in ordinary personal Pecuniary 
actions apply in pecuniary actions between spouses, but there fees 
are some special cases which require to be separately referred to, ®POUS®s- 

First. Actions to determine the pecuniary rights of parties con- Actions to 

‘ . * . determine 
sequent on divorce.—Strietly speaking, these actions are not be- pecuniary 
tween spouses, as they arise only after the marriage tie has been rights of 


dissolved ; but they are so cognate to the present subject as to abe 
require consideration here. The ‘question as to jurisdiction in aay 
such actions was discussed in Manderson v. Sutherland’ There a 

wife, who had obtained decree of divorce in the Scots Courts, 
raised an action against her former husband concluding for 
declarator that she was entitled to terce and jus relicte as at the 

date of the decree of divorce, for decree of count and reckoning 

of jus relict, and for payment of £500. The defender pleaded that 

his domicile was in the Isle of Man, that the decree of divorce was 
invalid, and that, even if it were valid by the law of Scotland, the 
Manx law would not recognise it or give it effect in regard to 
patrimonial rights. It will be noted that the defender did not 
formally plead that the Court had no jurisdiction to entertain the 
action, but the Court (dissenting Lord Young, who was of opinion 

that the Scots Court was not forum conveniens) expressly held 

that, standing the decree of divorce, it was to be assumed that the 
Court had jurisdiction to pronounce it, and, having such jurisdic- 

tion, that it also had jurisdiction to order effect to be given to 

1 International Law, Gillespie’s tr., 390. 


2 Wilson v. Horn, 1904 (O. H.), 418, L. R.-312. 
3 1899, 1 F. 621. 
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these alterations in the patrimonial rights which were conse- 
quential on a divorce a vinculo. In short, it was held that the 
presumed Scots domicile of the husband -was a sufficient ground 
of jurisdiction to entitle the Court to pronounce the pecuniary 
decree necessary to give to the divorced wife the legal rights in 
her husband’s estate recognised in the law of Scotland. 

Lord Kyllachy said: “I take it that the question must be 
considered as if this action had been brought simultaneously with, 
or immediately after, the action of divorce. Indeed, I apprehend 
that the question is the same as if the conclusions of this summons 
had been appended to the conclusions of the action of divorce. 
And accordingly what I have to consider is whether if—having 
pronounced decree of divorce—I had been asked to pronounce 
decree in terms of this summons, I could have refused on the 
ground that while I had jurisdiction to grant divorce I had no 
jurisdiction to grant the remedies which divorce involves. I do 
not think I could have so refused.” . 

It may be remarked that it is difficult to reconcile this view 
with Lord Kyllachy’s opinion expressed in Zasker v. Grieve! and 
Buchan v. Grimaldi? as to the insufficiency of domicile as a 
ground of jurisdiction in ordinary personal actions—“ actions for 
debt as distinguished from actions affecting status.” An action 
against a former husband for payment of jus relicte cannot 
properly be described as an action affecting status. The status 
of the parties is determined in the preceding action of divorce. 
The true test always is, Can the decree be made effective within 
the territory? Domicile will, of itself, afford no means of making 
a pecuniary decree effective. It is at all events clear that if the 
rule in Manderson’s case is to be regarded as sound, it forms an 
exception to the general rules as to jurisdiction in personal 
actions. 

Second. Actions for jus relictii—l{ a husband who has divorced 
his wife has to sue her for payment of jus relicti, it is suggested, 
on the general principles above indicated, that he may do so only 
in a forum which has jurisdiction over her in personal actions; but 
on the analogy of the rule in Manderson it would seem that the 
Court granting decree of divorce could decern also for jus relicti. 


11905, 8 F. 45. 21905, 7 F. 917. 
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Third. Actions to establish a right to terce—In such actions Cua. 
the defender’s possession of heritage in Scotland will always give ee 
the Scots Courts jurisdiction against him, and probably that alone. for terce. 

Fourth. Actions of aliment.—Similar considerations apply to Actions of 

the view given effect to in Hood v. Hood} that the Scots *men*- 
domicile of the husband is sufficient to give the Court juris- 
diction to grant, not merely decree of judicial separation, but 
also decree for aliment when sought for in the same action. It 
is suggested, however, that it does. not necessarily follow that 
because the Court has jurisdiction to separate the spouses, it has 
also jurisdiction to compel payment of aliment. There can of 
course be no doubt of the convenience of the same court granting 
both remedies; but the question of principle always is, Ought 
the Court to pronounce a decrée which it has no means of 
enforcing? It is thought that the dissent of Lord Young in 
Hood’s case,! although perhaps unsound as to the remedy of separa- 
tion, was justified as regards the pecuniary conclusions for aliment. 
As his Lordship says: “It is admitted that this Court would have 
no jurisdiction over such a defender” (7.2. a person whose only 
connection with Scotland is that his domicile is there) “in 
questions of debt, whether ordinary debt or damages for mis- 
conduct. What is the distinction here?” It appears that 
there is no distinction between aliment and any other pecuniary 
claim. The principle on which the court may grant decree of 
aliment if the wife is suffering from want and the husband is 
duly cited within the territory? is quite different, and is, as has 
been seen,’ a principle applicable to other classes of civil debt. 

Further, it may be pointed out (1) that in Manderson’s case Notes on 
the defender was possessed of Scots heritage, a circumstance of Mander- 
itself sufficient to give the Court jurisdiction in all pecuniary ieee 
actions against him ; (2) that the ratio on which the Court pro- 
ceeded was thus not really necessary for the decision of the case ; 
and (3) that the difficulty that domicile, in the strict sense, is not 
of itself a ground of jurisdiction in pecuniary actions was not con- 
sidered by the Court. This difficulty, of course, would arise only 


1 1897, 24 R. 973. 
2 Lord Mackenzie in Ringer v. Churchill, 1840, 2 D. 307. 
3 Ante, Chap. III. 
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Caapr. when a divorced husband, possessing no Scots heritage and having 

ae no connection with Scotland beyond having his domicile of succes- 
sion there, is sued for payment of jus relicte. The assumption in 
Manderson’s case that jurisdiction to grant divorce implies jurisdic- 
tion also to give decree in a separate action for jus relicte is at 
least open to doubt. Tried by the ordinary tests of jurisdiction 
in pecuniary actions, the jurisdiction thus claimed would of course 
fail; and apart from the dicta in Manderson’s case, which, it is 
thought, must be regarded as being obiter dicta, there seems to be 
no Scots authority for it. Nor can it be suggested that the wife 
is without another remedy. She can always sue a pecuniary 
claim in the proper forwm rei, and it must be assumed that in 
such a case the forum rei would properly apply the law of 
the defender’s domicile according to which the legal rights of 
divorced persons are regulated. 


APPENDIX ON CONTINENTAL LAW 


Conti. AT the International Law Conference held at The Hague in 1902, 
nental an important Convention with reference to Marriage, Divorce, and 
aie Separation was signed on 12th June in that year by the following 
tion in European Powers, viz. France, Germany, Austria, Belgium, Spain, 
ree Italy, Luxembourg, Roumania, Sweden and Norway, and Switzerland, 
separa- and is now in force in these countries. The provisions of that Conven- 
tion. tion in regard to jurisdiction to grant decrees of divorce and separation 
are as follows :!— 
Art. 5. La demande en divorce ou en séparation de corps peut 
étre formée : 
1° Devant la juridiction compétente d’aprés la loi nationale des 
époux ; 
2° Devant la juridiction compétente du lieu ot les époux sont 
domiciliés. Si, d’aprés leur législation nationale, les époux n’ont pas 
le méme domicile, la juridiction compétente est celle du domicile du 
défendeur. Dans le cas d’abandon et dans le cas d’un changement de 
domicile opéré aprés que la cause du divorce ou de séparation est 


' See the full text given in the decree of the French President as published 
in the Journal du Droit International Privé, 1904, vol. xxxi., at p. 756. 
English translation in Lorenzen’s Cases on Conflict of Laws, at p. 759. 
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intervenue, la demande peut aussi étre formée devant la juridiction 
compétente du dernier domicile commun. Toutefois la juridiction 
nationale est réservée dans la mesure ot cette juridiction est seule 
compétente pour la demande en divorce ou en séparation de corps. 
La juridiction étrangére reste compétente pour un mariage qui ne 
peut donner lieu 4 une demande en divorce ou en séparation de corps 
devant la juridiction nationale compétente. 

Art. 6. Dans le cas ot des époux ne sont pas autorisés 4 former 
une demande en divorce ou en séparation de corps dans le pays ou 
ils sont domiciliés, ils peuvent, néanmoins, l’un et l’autre s’adresser 
a la juridiction compétente de ce pays pour solliciter les mesures pro- 
visoires que prévoit sa législation en vue de la cessation de la vie en 
commun. Ces mesures seront mantenues si, dans le délai d’un an, 
elles sont confirmées par la juridiction nationale; elles ne dureront 
pas plus longtemps que ne le permet la loi du domicile. 

Art. 7. Le divorce et la séparation de corps prononeés par un 
tribunal compétent aux termes de l'art. 5 seront reconnus partout, 
sous la condition que les clauses de la présente Convention aient été 
observées et que, dans le cas ou la décision aurait été rendue par 
défaut, le défendeur ait été cité conformément aux dispositions spéciales 
exigées par sa loi nationale pour reconnaitre les jugements étrangers. 

Seront reconnus également partout le divorce et la séparation de 
corps prononcés par une juridiction administrative, sila loi de chacun 
des époux reconnait ce divorce et cette séparation. 

Art, 8. Si les époux n’ont pas la méme nationalité, leur derniére 
législation commune devra, pour l’application des articles précédents, 
étre considérée comme leur loi nationale. 

Art. 9. La présente Convention ne s’applique qu’aux demandes 
en divorce ou en séparation de corps formées dans l'un des Etats 
contractants, si l’un des plaideurs au moins est ressortissant d’un de 
ces Etats. 

Aucun Etat ne s’oblige, par la présente Convention, & appliquer une 
loi qui ne serait pas celle d’un Etat contractant. 

Art. 10. La présente Convention, qui ne s’applique qu’aux terri- 
toires européens des états contractants, serra ratifide et les ratifications 
en seront déposées & La Haye, dés que la majorité des hautes parties 
contractantes sera en mesure de le faire. 

Il sera dressé de ce dépét un procés-verbal, dont une copie, certifi¢e 
conforme, sera remise par la voie diplomatique 4 chacun des Etats 
contractants. 

Art. 11. Les Etats non signataires qui ont été représentés a la 
troisiéme conférence de droit international privé sont admis 4 adhérer 
purement et simplement a la présente Convention. 

L’Etat qui désire adhérer notifiera, au plus tard le 31 décembre 
1904, son intention par un acte qui sera déposé aux archives du 
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gouvernement des Pays-Bas. Celui-ce en enverra une copie, certifide 
conforme, par la voie diplomatique 4 chacun des Etats contractants. 

Art. 12. La présente Convention entrera en vigueur le soixantiéme 
jour a partir du dépét des ratifications ou de la date de la notification 
des adhésions. 

Art, 13. La présente Convention aura une durée de a ans & 
partir de la date du dépét des ratifications. 

Ce terme commencera & courir de cette date, méme pour ‘les Etats 
qui auront fait le dépdt aprés cette date ou qui auraient adhéré 
plus tard. 

La Convention sera renouvelée tacitement de cing ans en cinq ans, 
sauf dénonciation. 

La dénonciation devra étre notifiée, au moins six mois avant 
Vexpiration du terme visé aux alinéas précédents, au gouvernement 
des Pays-Bas, qui en donnera connaisance 4 tous les autres Etats 
contractants. 

La dénonciation ne produira son effet qu’é Pégard de lEtat qui 
Yaura notifiée. La Convention restera exécutoire pour les autres 
Etats. 

En foi de quoi, les plénipotentiaires respectifs ont signé la présente 
Conventione et l’ont revétue de leurs sceaux. 

Fait & La Haye, le 12 juin 1902, en un seul exemplaire, qui sera 
déposé dans les archives du gouvernement des Pays-Bas et dont une 
copie, certifiée conforme, sera remise par la voie diplomatique 4 chacun 
des Etats qui ont été représentés 4 la troisisme conférence de droit 
international privé. 


CHAPTER XIII 


JURISDICTION IN ACTIONS ON LEGITIMACY AND 
IN DECLARATORS OF CITIZENSHIP . 


Jurisdiction in Legitimacy not Confined to the Courts of the Domicile—Two 
Grounds of Jurisdiction : (1) Domicile, and (2) A Claim to Property— 
Legitimacy Declaration Act, 1858—Jurisdiction not Dependent on who 
may be Defenders—Will Residence of Defenders give Jurisdiction ?— 
Morley v. Jackson—Determination of Validity of Marriage of Pursuer’s 
Ancestors—Legitimacy of Pursuer’s Ancestor—Declarator of Bastardy— 
Declarator of Natural-Born British Subject. 


AMONG questions of status, the determination of legitimacy raises Jurisdio- 
peculiar difficulties in the law of jurisdiction. According to the legiti- 
principles already discussed, the daw determining status must be ps ere 
the law of the domicile, and we have seen how in the case of the Courts 


divorce the domicile determines not. only the law but also the ean 
forum No such principle of the exclusive jurisdiction of the 
court of the domicile has been accepted with reference to legiti- 
macy. There are two reasons why such a rule would be inapplic- 
able: (1) The domicile (at least of origin) may itself depend on 
the determination of a doubtful question of legitimacy,” seeing that 
a person takes at birth the domicile of his father or of his mother 
according as he is legitimate or illegitimate; (2) the succession 
to estate is usually the moving cause which leads a party to 
seek judicial determination of his legitimacy. The administra- 
tion of a deceased person’s property is in the control of the courts 
in whose territory the property is situated. The courts there- 
fore which have property subject to their control must have a 
jurisdiction to determine incidentally a question of legitimacy. 

If the question be raised in the form of a declarator of the Two 
pursuer’s own legitimacy, the nature and purpose of the action at ie 
would seem to require the recognition of each of these two diction: 

1 See p. 157. 


2 Westlake, Private International Law, 4th ed. p. 96. 
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grounds of jurisdiction in the Scottish Courts:—(1) That the 
pursuer has his domicile in Scotland, and (2) that he seeks to 
establish rights, such as to property, over which the Scottish 
Courts have jurisdiction. 

These grounds of jurisdiction derive some indirect support 
from the terms of the Legitimacy Declaration Act, 1858. That 
Act bestows on the English Courts a jurisdiction to declare the 
legitimacy of certain persons in the following terms:—Sec. 1. 
“Any natural-born subject of the Queen, or any person whose 
right to be deemed a natural-born subject depends wholly or in 
part on his legitimacy or on the validity of a marriage, being 
domiciled in England or Ireland, or claiming any real or 
personal estate situate in England, may apply by petition to 
the Court for Divorce and Matrimonial Causes, praying the 
Court. for a decree declaring that the petitioner is the legitimate 
child of his parents, and that the marriage of his father and 
mother, or of his grandfather and grandmother, was a valid 
marriage, or for a decree declaring either of the matters aforesaid ; 
and any subject or person, being so domiciled or claiming as 
aforesaid, may in like manner apply to such Court for a decree 
declaring that his marriage was or is a valid marriage, and such 
Court shall have jurisdiction to hear and determine such appli- 
cation and to make such decree declaratory of the legitimacy or 
illegitimacy of such person, or of the validity or invalidity of such 
marriage, as to the Court may seem just... .” 

Thus the natural-born subjects who take benefit by this Act 
in England must have either a domicile in England or Ireland or 
a claim to estate in England. Now, there is no corresponding 
section applying to Scotland, and the reason appears by implica- 
tion from the ninth section, which gives to the Scots Courts the 
power to declare a person a natural-born British subject “in the 
same manner and to the same effect, and with the same power 
to award expenses, as they have in declarators of legitimacy and 
declarators of bastardy.” Clearly the statute assumes on the part 
of the Scots Courts a jurisdiction to grant declarator of legitimacy 


191 & 22 Vict. c. 93. as 
2 Now to the Probate, Divorce and Admiralty Division of the High Court. 
See Dicey, Conjlict of Laws, 2nd ed. 273. 
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and of bastardy in the two cases in which the power is conferred Cxap. 
by the Act in corresponding circumstances on the English Courts, 
viz. Scots domicile (existing or claimed), and a claim to Scots 
estate. It is true that in the English section the statute confers 
the right to decree of declarator only in the case of natural- 
born subjects, but it is not apparent why a common-law juris- 
diction, such as exists in Scotland, should be thus restricted. 
Since domicile, and not nationality, is recognised in this country 
to be the criterion of the personal law which rules questions of 
status, it would introduce confusion if the Courts, out of defer- 
ence to continental systems based on nationality, were to refuse 
declarator of legitimacy to one who, though of foreign nationality, 
had acquired a Scots domicile. 

The Legitimacy Declaration Act incidentally suggests another Jurisdic- 
peculiarity of jurisdiction in actions of legitimacy. It is important od 
to notice that it gives to the English Court the right to adjudicate 7 me 
on the legitimacy of certain persons, regardless of who may be the Tefond. nders, 
contradictors or whether ¢hey are subject to the jurisdiction of the 
English Court. It is a characteristic of this class of action that 
the pursuer seeks to have his ‘rights declared in the country, 
whether of his domicile or of the estate which he claims, in which 
they receive effect; and that he does not therefore require to 
follow the defender or contradictor to the Courts to which the 
latter is subject. The only references in the statute to contra- 
dictors are in sec. 6, which requires the Attorney-General 
to be made a respondent, and in sec. 8,1 which saves the rights 
of parties who (or whose authors) are not cited as respondents. 

As regards Scotland, the same tacit assumption (in sec. 9) that: 
the Scots Courts already had jurisdiction to declare legitimacy in 
the cases similar to those in which it was expressly conferred 
on the English Courts applies also to this matter of the contra- 
dictors. Clearly the Legislature did not regard it as an essential 
of jurisdiction in legitimacy causes that the parties who happened 
to be the true contradictors must be subject on other grounds to 
the jurisdiction of the Court. 

It is quite another question whether there may not be another Will resi- 


ground of jurisdiction (in addition to the two already discussed) 4¢pce,°f 
ive juris- 


1 An English section. iction ? 
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Cuar. arising out of the fact that the defenders who are called in the 

a process are subject, eg. by residence, to the jurisdiction. Can a 
party, who is not domiciled in Scotland and who is not claiming 
property here, sue a declarator of legitimacy in the Scots Courts 
on the ground merely that those called as defenders are resident 
in Scotland? On principle it would seem that there is no such 
jurisdiction. Residence (without domicile) and ownership of 
property (whether heritage or arrested moveables) are good 
grounds of jurisdiction in personal actions, and are justified 
on the principle of effectiveness. But such facts as these 
would not in the general case give the Courts any jurisdiction 
in questions of statws—even the defender’s status. It may be, 
however, that if the declarator of legitimacy is merely incidental 
to a petitory conclusion, the Courts to which the defender is 
subject in personal actions will be the appropriate tribunal to 
pronounce such a declarator. In so far as the action is petitory, 
the Court of the defender may be the only competent tribunal ; 
and if the establishment by the pursuer of his legitimacy is a 
necessary step of his case, then the Court will not refrain from 
pronouncing incidentally a declarator of legitimacy. 

Morley v. These conclusions, however, are not easy to reconcile with the 

Jackson. case of Morley v. Jackson2 There the pursuer, a girl of eleven, 
sought for declarator of her legitimacy and for payment of legitim, 
and alternatively for aliment. The ground of claim was that her 
deceased father had gone through a regular ceremony of marriage 
in Scotland with her mother (who was apparently domiciled in 
Scotland) while he already had a wife living, but that her mother 
had been in ignorance of the latter fact. The defenders were the 
English trustees under a marriage contract of the deceased father, 
against whom arrestments to found jurisdiction had been used. 
These trustees were the (real) widow of the deceased and his 
sister, both resident in England. The defenders pleaded that the 
Court had no jurisdiction, and that plea was sustained. No argu- 
ment for jurisdiction based on Scots domicile seems to have been 
stated; the defenders averred that the deceased father had been 
domiciled in England, and that there a putative marriage would 


1 See also Chap. XI., at p. 150. 
2 1888, 16 R. 78. 
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not save the legitimacy of the children. It seems clear that if the Cuar. 
pursuer had been able to maintain that her father as well as her ue 
mother had been of Scots domicile, and that she therefore was 
domiciled in Scotland, whether legitimate or illegitimate, then she 
would have established the jurisdiction of the Scots Courts to try 

her status, whether or not the defenders were otherwise subject 

to their jurisdiction. But apart from that, the opinions of the 
judges seem to imply that there would have been a good ground 

of jurisdiction if the defenders had been resident in Scotland. 
Arrestment was, indeed, held not to be appropriate to constitute 
jurisdiction in an action to determine status; but as to the other 
defenders, against whom no arrestments had been used, Lord Mure 
said! that the plea against the jurisdiction was “plainly good . 

as they are resident in England and no arrestments have been 
used against them.”? The inference would seem to be that, if 
these defenders had been resident in Scotland, that fact would 
have given the Court jurisdiction to determine the pursuer’s 
status, 

The action which is designed to declare the legitimacy of the Determin- 
pursuer will ordinarily turn on the proof of the validity of his validity of 
parents’ marriage. It follows that the Courts may have jurisdiction pas 
to determine, incidentally to a question of legitimacy, the validity suer’s 
of a marriage, upon which they would have no jurisdiction to ie 
adjudicate if the question had been directly raised by one of the 
parties to the marriage. This result is not only a necessary 
inference from the principles considered above, but is clearly 
to be inferred from the terms of the Legitimacy Declaration 
Act. By it the English Court is empowered to declare the 
validity of a marriage between the petitioner's parents or 
between his grandparents, and this has no qualifications as to 
the domicile of the parents or grandparents, nor as to the place 
of the marriage. 

Where the action of declarator relates, not to the legitimacy Legiti- 
of the pursuer, but of some ancestor through whom he claims ene 7 
descent, somewhat different principles of jurisdiction must be 2cestor. 
applied. The Courts which most clearly must be possessed of 


1 P. 82, 
2 See also per Lord Shand, at p. 84, top. 
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jurisdiction are those which have an exclusive jurisdiction over 
the rights to which the pursuer lays claim, and to which the 
question of legitimacy is merely ancillary Where the con- 
sequential rights of the pursuer are to be determined, there he 
must be allowed to determine the question of the legitimacy 
of an ancestor which is incidentally necessary to establish his 
claim. As the question in issue is not ‘the status of the pursuer, 
there is no principle on which the Courts of his domicile as such 
should have any jurisdiction. On the other hand, there is more 
to be said for recognising such a jurisdiction in the Courts of the 
domicile of the ancestor whose status is in question. To those 
Courts he was subject during his life, and by their Jaws must his 
status be determined. But the same difficult question as arose 
in the case of a pursuer seeking declarator of his own legitimacy 
arises here, as to the competence of the Courts which have a 
jurisdiction over the contradictors by residence. Do such courts, 
merely in virtue of that fact, have a jurisdiction to determine 
questions as to the status of those who are not and never were 
subject to the law, or amenable to the decrees, of these tribunals ? 
There seems no good reason for recognising any such ground of 
jurisdiction. 

A question of disputed legitimacy may also be raised by one 
whose interest is to controvert the reputed legitimacy of another. 
His correct procedure is to institute an action of declarator of 
bastardy. The question at issue being the same, the same prin- 
ciples must settle the grounds of jurisdiction in such an action. 
Even more generally than in declarators of legitimacy, the dispute 
in suits for declarator of bastardy is merely incidental to the 
determination of some other right. And it follows that, in the 
normal case, the courts which are appropriate for establishing 
such further rights would have jurisdiction to determine inci- 
dentally the question of status. In principle, too, the courts 
of the domicile of the party whose status is in question should 
have the like jurisdiction. If the person whose bastardy it was 
sought to establish were dead, questions would arise as to the 
jurisdiction of the courts in whose territory he had been domi- 
ciled during his life; and in any event, the same question discussed 

1 Cf. Bosville v. Lord Macdonald, 1910, 8. C. 597. 
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above would arise as to the jurisdiction of the defender’s residence. Cuap. 


The same principles would be applicable, and would lead to the 
same conclusions as in declarators of legitimacy. 

Associated by the Legislature with declarators of legitimacy 
and of marriage is the judicial determination of a man’s nationality 
or political status. This is the only part of the Legitimacy Declara- 
tion Act! which is made applicable to Scotland. Sec. 9 pro- 
vides:—-“ Any person domiciled in Scotland, or claiming any 
heritable or moveable property situate in Scotland, may raise 
and insist in an action of declarator before the Court of Session, 
for the purpose of having it found and declared that he is entitled 
to be deemed a natural-born subject of Her Majesty; and the said 
Court shall have jurisdiction to hear and determine such action 

of declarator, in the same manner and to the same effect, and with 
the same power to award expenses, as they have in declarators of 
legitimacy and declarators of bastardy.” 

It is not clear that there was any defect in the Scottish 
practice which made such a provision necessary. Any right 
which is disputed, or which for any other reason requires to be 
judicially affirmed, may be made the subject of a declarator2 
A party, therefore, who had any interest in establishing that 
he was a natural-born British subject had a common-law right 
to bring such an action. It is noticeable, however, as confirming 
the principles of the Scots common law, that the ground on which 
the statute bases the jurisdiction of the Scots Courts in such 
questions of political status are domicile and the claim to property 
in Scotland. 


121 & 22 Vict. c. 93. 
2 See Chap. XI. 
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CHAPTER XIV 


JURISDICTION IN SUCCESSION AND TRUSTS 


Two Main Questions—I. Jurisdiction in the Appointment and Confirmation 
of Executors—Principal and Ancillary Administrations—Confirmation 
and Probate Act, 1858 — Sheriff Courts Act, 1876 — Jurisdiction ‘at 
Common Law—Jurisdiction to Appoint Executors Based on Presence of 
Property of Deceased—Succession to Heritage—II. Jurisdiction against 
Trustees and Executors—Jurisdiction arises either (1) from Presence of 
Trust Estate, or (2) from Liability of Individual Trustees—Jurisdiction 
Based on Residence of Trustees—The Orr Ewing Cases — Conflict of 
Jurisdictions—Principle of forum conveniens—Distinction between Claims 
of Creditors and Claims by Beneficiaries—Where there is no other Avail- 
able Jurisdiction—“ Aiding the Action” of the Proper forwm—Jurisdic- 
tion in Questions of Administration—Does Jurisdiction Transmit against 
Representatives of Trustees ? 


Two main IN the consideration of this subject two main questions arise for 
questions. qiscugsion. The first relates to the jurisdiction of the Scots Courts 


I. Juris- 


diction in 


the ap- 


with reference to the transference of a deceased’s estate to his 
representatives. The second relates to the jurisdiction of these 
Courts in actions directed against such representatives and against 
trustees generally. 

In regard to the first of these questions, it has to be noted 
that, while jurisdiction in the appointment and confirmation of 
executors, and in the service of heirs to heritage,” is vested in the 
first instance in the Sheriffs, their jurisdiction is subject to appeal 
to the Court of Session, and it is, for various reasons, more con- 
venient to deal with this question in conjunction with the subject 
of jurisdiction against executors and trustees generally, than 
to treat it under the chapter on “Jurisdiction in the Sheriff 
Court.” 

It is a fixed rule of great importance that the moveable 
property of a deceased party, in whatever country it may be 


pointment locally situated, should be regulated as regards succession, 


and con- 


firmation 
of execu- 


tors. 


191 & 22 Vict. c. 56; 39 & 40 Vict. c. 70, 99, 35-45. 
231 & 32 Vict. c. 101, ss. 27 e€ seq. 
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whether testate or intestate, by the law of the country to 
which the deceased belonged, that is, the country of his 
proper domicile. Moveable property forms one wniversitas for 
succession, whether through the operation of the deceased’s 
testament, or of the law which regulates his succession! It is 
also a fixed rule that the courts of the domicile have jurisdic- 
tion? to appoint executors if the deceased has failed to do so 
himself, and to grant the executors a title, in Scotland called 
a confirmation, which empowers them to uplift, receive, 
administer, and dispose of the deceased’s moveable estate.* 
But at common law, and on general principles, the courts of 
the domicile have jurisdiction to grant a title to administer only 
the personal estate locally situated within their territory. Move- 
able property is primarily subject’ to the power of the judges 
of the territory in which it is situated. They alone can control 
the administration of it Accordingly, if a deceased person domi- 
ciled in Scotland has left personal estate in a foreign country, the 
executors appointed or confirmed by the courts of the domicile 
must apply to the courts of the foreign country for power to 
uplift and administer the estate there. So also, the Scots 
“practice is to allow foreign executors'to come here and obtain 
confirmation, so as to give them a title to that portion of the 
moveable estate of a foreign defunct which happens to be situated 
in this country, and that whether the executor be an executor- 
nominate or an executor-at-law.”> The executor appointed by 
the courts of the domicile is known as the principal executor. 
The administration® granted by the foreign court is known as an 


1 Lord Justice-Clerk Hope in Marchioness of Hastings v. Ears. of Marquess 


CHAP. 
XIV. 


Principal 
and 
ancillary 
adminis- 
trations. 


of Hastings, 1852, 14 D. 489. Of Lord President Inglis in Goetze v. Aders, . 


Preyer & Co., 1874, 2 R. 150, at 153, and Lord Chancellor Selborne in the 
English Orr Ewing case, 1883, 9 A. C, 34. 

2 On prorogating the jurisdiction of a Court other than that of the domicile 
in a question of the validity or scope of an appointment of executors by the 
deceased, see Enohin v. Wylie, 1862, 10 H. of L. 1. 

3 Currie, Confirmation of Executors, 3rd ed. p. 1; Erskine, Inst. iii. 9, 27. 

4 Wharton, Conjlict of Laws, sec. 605. Cf. Story, Conflict of Laws, sec. 512. 

5 Lord President Inglis in Goetze v. Aders, Preyer & Co., 1874, 2 R. 150, 
at 153 ; Marchioness of Hastings v. Exrs. of Marquess of Hastings, 1852, 14 D. 
489 ; Smith’s Trs. v. Grant and Others, 1862, 24 D. 1142; Erskine, Inst. iii. 
9, 32; M‘Laren, Wills and Succession, p. 42. 

® As to different meanings of “administration,” see Lord Chancellor 


14 
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“ancillary administration,” and if the executor appointed be (as 
is sometimes the case) a different person from the principal 
executor, he is called an “ancillary executor.” The ancillary 
executor is bound to account to the court which gives him 
confirmation for all the estate which he recovers in virtue of 
that confirmation within its territory; and the principal executor 
cannot demand payment from him until he does so account. The 
administration (using that term in the sense of the title and con- 
sequent duties and responsibilities of an executor) must be in the 
country in which the possession of the property of the deceased 
is taken and held under lawful authority.? 

As regards the United Kingdom, these rules of common law 
have been simplified by the Confirmation and Probate Act of 
1858,3 which provides‘ that “it shall be competent to include in 
the inventory of the personal estate and effects of any person who 
shall have died domiciled in Scotland, any personal estate or effects 
of the deceased situated in England or in Ireland, or both, pro- 
vided that the person applying for confirmation shall satisfy the 
commissary, and that the commissary shall by his interlocutor find 
that the deceased died domiciled in Scotland, which interlocutor 
shall be conclusive evidence of the fact of the domicile; provided 
also that the value of such personal estate and effects situated in 
England or Ireland respectively shall be separately stated in such 
inventory, and such inventory shall be impressed with a stamp 
corresponding to the entire value of the estate and effects included 
therein, wheresoever situated within the United Kingdom.” 

It is further provided® that on certain procedure being gone 
through, the confirmation, including English or Irish estates of 
a deceased domiciled in Scotland, produced in the Probate Courts 


Selborne in the Scots Orr Ewing case, 1885, 13 R. (H. L.) 1, at 6. Here the 
word is used in the sense of the official title of legal personal representative 
conferred by the act of a Court of Probate or Confirmation. 

1 Preston v. Melville, 1841, 8 CL & F. 1; 2 Rob. App. 88. 

2 Lord Cottenham in Preston v. Melville, as explained by Lord Chancellor 
Selborne in the Scots Orr Ewing case, 1885, 13 R. (H. 1.) 1, at 10. As to 
“principal” and “ancillary” administrations generally, see the full discussion 
of the subject by Lord Fraser in the latter case at 11 R. 616, and Lord 
Chancellor Selborne at 18 R. (H. L.) 6. 

391 & 22 Vict. c. 56. M‘Laren, Wills and Succession, p. 43. 

* Sec. 9. 5 Secs. 12, 13 and 14. 
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of England or Dublin, shall have the effect of probate or adminis- Cxap. 
tration, and that English or Irish probates and letters of adminis- ay 
tration in favour of the executors or administrators or persons dying 
domiciled in England or Ireland shall have the effect of confirma- 
tion in Scotland. 

These provisions were amended in certain respects by the § pate 
Sheriff Courts Act of 1876.1 Sec. 41 of that Act provides that it Act, 1876. 
shall no longer be necessary to have a special proceeding before 
the Sheriff with the view of his pronouncing therein an inter- 
locutor finding that the deceased died domiciled in Scotland. 

“That fact shall be set forth in the affidavit to the inventory, and 
it being so set forth therein shall be sufficient warrant for the 
Sheriff-Clerk to insert in the confirmation or to note thereon and 
sign a statement that the deceased died domiciled in Scotland; and 
such statement shall have the same effect as a certified copy inter- 
locutor finding that the deceased person died domiciled in Scotland.” 

The effect of these provisions appears to be that if the executor 
depones in his affidavit that the deceased died domiciled in Scot- 
land, and his application for confirmation is ex facie regular, the 
court will not entertain any objection to confirmation on the 
ground that the deceased was not really domiciled in Scotland? 

Apart from the provisions of the Confirmation and Probate Jurisdic- 
Act, which apply only to the United Kingdom, certain general see 
principles are clear. The personal representative of a deceased *™ 
person, although his right may exist independently of judicial 
confirmation, requires the formal appointment of a court to give 
him the active title to sue for debts and to administer the estate. 

In questions of the appointment or recognition of personal repre- ae 
sentatives, the basis of jurisdiction is the presence of property of appoint 
the deceased.* If the deceased have left property in different aie 
countries, it is necessary that there should be an ancillary adminis- ae 
perty of 

139 & 40 Vict. c. 70, ss. 41-5. 2 Hamilton v. Hardie, 1888, 16 R. 192, teceased. 

3In Scotland, the executor nominate has a title to moveables of the 
deceased of which he has obtained possession without judicial confirmation, 
but confirmation is “necessary in order to give him an active title against 
debtors to the estate who decline to pay without it.” See Lord Watson in Orr 
Ewing, 1885, 13 R. (H. L.) 1, at 26. 

4 Dicey, Conflict of Laws, 2nd ed. p. 391. Lord Blackburn, in Orr Ewing, 
13 R. (H. L.), at 19, 20. 
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tration in each of them; and the court of each has an exclusive 
jurisdiction to authorise such administration of the property 
within its own territory. No other rule would adequately carry 
out the principle of effectiveness. There is, however, an important 
principle of comity which regulates the exercise of such jurisdic- 
tion. The court of the domicile appoints the principal executor,? 
and in applications for ancillary administration the principal 
executor is recognised to have a prior claim.? Also it is within 
the proper jurisdiction of the court of the domicile to determine 
the validity and scope of a testamentary appointment of executors, 
though even in such questions the jurisdiction of other courts 
may perhaps be prorogated, in which case the court of proro- ’ 
gated jurisdiction must apply the law of the domicile* The 
principle of recognising the appointment of the courts of the 
domicile in granting ancillary administration has been carried 
so far in England that Lord Chancellor Westbury expressed the 
view that, if a personal representative appointed by the court of 
the domicile applied for ancillary administration of estate situated 
in England, a prior appointment made in England should be re- 
called in his favour. Yet a foreign executor applying for ancillary 
administration of estate in England will not be granted such 
administration if he be personally disqualified by English law, 
as, ¢g. by minority.6 When an executor has been confirmed, 
he is liable to account in the courts which have appointed 
him.’ 
It is a universal rule in every country that the succession to 
land and other immoveable property is governed by the lex ret 
site and not by the law of the deceased’s domicile,® The question 
whether any particular subject is moveable or immoveable is also 


1 Preston v. Melville, 1841, 2 Rob. App. 88; 8 CL & F. 1. 

2 Used here and throughout in the Scottish sense, as including English 
“executor” and also “administrator.” 

3 In re Stewart, 1838, 1 Curt. 904 ; In re Oliphant, 1860, 30 L. J., P. & M. 82. 

4 Enohin v. Wylie, 1862, 10 H. of L. 1. 

5 Enohin (sup.), per Lord Chancellor Westbury, at p. 14. 

6 Duchess of Orleans, 1859, 1 Sw. & Tr. 253. 

7 But decerniture as executor dative qua next of kin was held insufficient 
to create jurisdiction in the absence of inventory or confirmation, and of 
estate in Scotland, Robson v. Walsham, 1867, 6 M. 4. 

8 Ersk. Inst. iii. 8, 10; Bar (Gillespie’s tr.), 926. 
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determined by the law of the situs Accordingly, our law recog- Cuap. 
nises that the only forwm competent to administer the succession x 

to heritage and to grant a legal title to heirs is the forum sits.’ 
These rules are in complete accordance with the principle of effec- 
tiveness, It is only the courts of the country in which an 
immoveable subject lies that can give an effective title to anyone 

to possess that subject. In our country the regulations as to the 
particular courts having jurisdiction to declare the title of heirs 


a 


to heritage are entirely statutory® 
In the case of actions directed against trustees and executors, I. Juris- 


the conflict of jurisdictions presents considerable difficulties. Not pea 


only are several grounds of jurisdiction against trustees recognised, ue 
but, even where there is undoubted jurisdiction, the courts will executors. 
sometimes refuse to act on the ground of forwm non conveniens.* 

In general, it may be said that jurisdiction against trustees in 
actions relating to their office and to the trust estate exists either 


(1) in virtue of the trust funds being wholly or in part locally Jurisdic- 
within the territory;° or (2) in virtue of the trustees, or some tithe () 


of them, being individually,subject to the jurisdiction in personal raed Eres 


actions® Under the first of these grounds of jurisdiction may rast 
be included the locality often ascribed to a trust. It has often Glaen 


been said that a trust is, eg. a Scots trust or an English trust; epey Ae 


but the meaning to be ascribed to such a phrase sometimes trustees. 
presents difficulties. The national or local character thus im- 
puted to a trust arises from a variety of circumstances which 
may or’may not concur. Thus (1) if the trust originates in the 


1M‘Laren, Wills and Succession, 18; Story,. Conflict of Laws, sec. 447; 
Downie v. Downie’s Trs., 1866, 4 M. 1067; Monteith v. Monteith’s Trs., 1882, 
9 R. 982; Newlands v. Chalmers’s Trrs., 1832, 11 S. 65; Clarke v. Newmarsh, 
1836, 14 S. 488; Price v. Dewhurst, 1838, 4 My]. & Cr. 81; Jerningham 
v. Herbert, 1828, 4 Russ. 388; Johnston v. Baker, 1817, 4 Madd. 467. 

2 Of. Bar, Private International Law (Gillespie’s tr.), 925-6. 

3 Titles to Land Consolidation (Scotland) Act, 1868 (31 & 32 Vict. c. 101), 

* $8, 27-58. As to widow’s right to terce, see Craik v. Penny, 1891, 19 R. 339. 

* See below, p. 216. 

5 Kennedy v. Kennedy, 1884, 12 R. 275, per Lord M‘Laren; approved in 
Robertson’s Trs. v. Nicholson, 1888, 15 R. 914. Mackay v. Mackay, 1897 
(O. H.), 48. L. T. 387 ; Ashburton v. Escombe, 1892, 20 R. 187. 

6 Even arrestment jurisdictionis fundande causd may suffice in Scotland. 
Cf. Campbell v. Rucker, 1809, Hume’s Dict. 258 ; Brown’s Trs. v. Palmer, 1830, 
9S. 224; M‘Morine v. Cowte, 1845, 7 D. 270. 
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testamentary writings of a Scotsman; (2) if the truster declares 
that the powers and immunities of his trustees are to be ruled by 
the law of Scotland; (3) if some or all of the trustees are domiciled 
Scotsmen; and (4) if the greater part of the trust estate is in 
Scotland, then the trust may be said to be a Scots trust! But it 
is clear that, if all these conditions do not concur, it may be very 
difficult to determine which of them, or what combination of them, 
is essential to constitute this “nationality ” of the trust. If either 
the presence of trustees, one or more, or the presence of trust 
funds within the territory gives jurisdiction, there is no need to 
consider further as to the local character of the trust; while, if 
both these elements be absent, it is doubtful how far the others 
in combination would suffice to give jurisdiction. In one Scots 
case,” the jurisdiction of the Court of Session was upheld where 
neither trustee nor property was found in Scotland. The defen- 
ders were the testamentary trustees of a domiciled Scotsman, 
but they were at the date of action resident, one in Nebraska, the 
other in Ireland. They were sued by a beneficiary to account for 
their intromissions with the trust estate, but it was not averred 
that there was any subsisting trust estate in Scotland. In these 
circumstances, Lord Kyllachy upheld the jurisdiction on the 
ground that the truster had been domiciled in Scotland, that 
the property was originally there, and that the trust fell to be 
executed in Scotland. “That is to say, if the present action had 
been brought while the estate or part of it was still unrealised, 
I do not suppose there could have been any doubt as to the 
jurisdiction. But if the defenders, though foreigners, were origin- 
ally responsible to the Scotch Courts for the performance of the 
trust, it is somewhat difficult to see why they should be able to 
shake off that responsibility by carrying away the trust funds and 
appropriating a part thereof to themselves, which is in substance 
the charge here made by the pursuer.” 

The jurisdiction over trustees which is based on their residence 
within the territory has long been recognised. In Ferguson v. 
Douglas, Heron & Co. it was explicitly stated by the Lord Chan- 


1 These were the circumstances of the Orr Ewing trust ; see Lord Watson 
in Orr Ewing, 1885, 13 R. (H. L.) 1, at p. 23. 

* M‘Gennis v. Rooney, 1891 (O. H.), 18 R. 817. 

31796, 3 Pat. App. 503. In Court of Session, November 19, 1793, F. C. 
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cellor (Loughborough): “I have no doubt as to the competency Cuar. 
of the Court of Session in a case where either the persons of : 
executors, or effects of the deceased, are within their jurisdiction.” + 
The same principle was fully recognised in both the English? 
and the Scottish® actions arising out of the Orr Ewing trust, The Orr 
Those actions arose out of the administration of the trust estate cases” 
of John Orr Ewing, who died in 1878 a domiciled Scotsman, and 
left a trust disposition and settlement conveying to six trustees, 
four in Scotland and two in England, his whole means and estate, 
which amounted to about £460,000, whereof about £25,000 was 
situated in England, the rest in Scotland. In 1880 an action was 
raised in the Chancery Court in England by an English bene- 
ficiary against all the trustees for the administration of the 
whole estate by the Court of Chancery. The administration 
asked for was granted, and that judgment was upheld by the 
House of Lords. “That decision,” said Lord Chancellor Selborne 
in the later Scottish action,> “turned upon the doctrine of trusts 
and ‘upon the authority of a Court of Equity to act in personam 
against trustees, personally present within, and subject to, the 
jurisdiction, whatever may be the situs of the subject-matter of the 
trust, or the domicile of any deceased person by whom .. . that 
trust might have been created.” 

While, however, this English action was under appeal to the 
House of Lords, the remaining beneficiaries raised an action in 
the Court of Session® against the trustees, concluding (1) for 
declarator that they were bound to administer the trust estate 
according to the law of Scotland and under the authority of the 
Scots Courts alone, and that they were not entitled to place the 
trust estate under the direction of any foreign courts, or to render 
accounts thereof to such courts, or to deposit title-deeds or 


1 At p. 510. For an American exposition of the “equity” jurisdiction of 
Courts of Chancery over trustees personally subject to them, see Story, 
Equity Jurisprudence, 2nd English ed. sec. 1291 et seq. 

2 Ewing v. Orr Ewing, 1883, 9 A. C. 34, per Lord Chancellor Selborne, at. 
40. 

3 Orr Ewing’s Trs. v. Orr Ewing, 1885, 13 R. (H. L.) 1, per Lord Watson, 
24, 26, ete. ° 

4 See 22 Ch. D, 456. 

613 R.(H.L.), at 3. Cf. Lord Blackburn, at 21. 

6 1884, 11 R. 600. 
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writs in such courts; and (2) for interdict against the trustees 
removing the trust estate, title-deeds thereof, ete., beyond the 
jurisdiction of the Scottish Courts, or rendering accounts to, or 
placing the administration under, any foreign court ; alternatively 
they craved removal of the trustees, sequestration of the estate, and 
appointment of a judicial factor. The Court of Session granted 
decree in terms of the declaratory conclusions, sequestrated the 
estate, appointed a judicial factor, and granted the interdict craved. 
This judgment was taken by appeal to the House of Lords, which 
altered the judgment to the effect of recalling the declarator, but 
sustained the sequestration and the appointment of a judicial 
factor. The grounds of judgment of the House of Lords, in 
recalling the declarator granted in the Court of Session, were that 
there was nothing in the trust deed to restrict the trustees in 
their investments or management to Scotland, and that, while the 
lex domictlit ruled the succession, there was no exclusive jurisdic- 
tion in the court of the domicile to regulate the administration, 
and no principle whereby the beneficiaries should necessarily be 
restricted to these tribunals in enforcing their rights. 

The result of these judgments taken together is to confirm the 
view that jurisdiction over a trust will exist either in virtue of 
the presence of a part of the trust estate within the territory, or 
by reason of the subjection of one or more of the trustees to the 
jurisdiction by residence or otherwise. But it is clear that this 
must lead frequently, as it did in the case of Orr Ewing’s trust, 
to a conflict, of jurisdictions; and the judgments of the House 
of Lords give less clear guidance as to the solution of such a 
conflict. The only guiding principle that can prevent a conflict, 
where two or more courts claim jurisdiction over the same trust, 
is a recognition, ex comitate, of the principle of convenience and an 
abstention from the exercise of an unquestioned jurisdiction where 
there exists a forwm more convenient either for the determination 
of the questions at issue, or for the enforcement of the rights of 
parties. The principle, that the exercise of jurisdiction over 
a trust must be limited by the consideration of the more con- 
venient forum, is clearly expressed in Lord Watson’s judgment in 
the Scots case of Orr Ewing. He was participant in both judg- 
ments, and thus gave his authority to sustain the jurisdiction both - 
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of the English Court of Chancery and of the Scots Court of Session Cuap. 
overzOrr Ewing’s trustees. But in the second (or Scots) case, he ay 
evidently felt the need for some principle which would prevent 
the clash of jurisdictions. Reverting to his judgment in the 
English appeal, he explained that he had not felt at liberty to 
go back upon a long course of practice in the Chancery Court 
to grant administration orders in such circumstances, but that 
he had greatly doubted “ whether it is always for the benefit of all 
concerned to make such an order.”! Then he proceeds: “In my 
opinion, the true principle upon which jurisdiction in such cases 
should depend is, that every person beneficially interested ought 
to seek his remedy in that Court in which it is most for the 
benefit of the trust and of all concerned that the litigation should 
be carried on; and it does appear to me that our decision in Ewing 
v. Orr Ewing (the English case) will occasionally lead to a violation 
of that principle.” 2 

After this plain indication that in his view the English Court Distine- 
of Chancery was inclined to exercise its jurisdiction in violation 402 > 


tween 
of the principle of convenience, Lerd Watson discussed the Scots claims of 


authorities, and derived from them a rule of practice of the Scots ced elcid 
Courts as to the circumstances in which jurisdiction against trus- ¢iarios, 
tees would be exercised. The rule involved a “ distinction between 

claims of debt at the instance of Scotch creditors, and claims by 
persons beneficially interested in the estate, which involve ques- 

tions as to the due execution of their office by the trustees, or 

as to the rights and interests of other beneficiaries.” Thus where 

a Scottish creditor of the estate of a deceased West Indian mer- 

chant arrested ad fundandam jurisdictionem a debt due to the 
English executor, the Court upheld and exercised its jurisdiction 

“in respect the present action is not brought for the purpose of 
bringing an English executor to a general accounting but for 

that of operating payment of a particular debt.”* On the other 


1Cf. Brown v. Maawell’s Exrs., 1883, 10 R. 1285, where the English Court 
of Chancery had granted an administration order of a Scottish trust estate, 
and the Court of Session refused to hold that their own jurisdiction was conse- 
quently in abeyance or should not be exercised at the instance of a legatee. 

2 Per Lord Watson, at 31. 

3 Campbell v. Rucker, 1809, Hume, 258 ; ef. Lord Mackenzie in Carron Co. 
v. Stainton, 1857, 19 D. 318, at 320. 
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Cnar. hand, an action by a beneficiary calling a foreign executor to 
aM: account for his intromissions was not allowed to proceed upon an 
arrestment of executry funds in Scotland.! 

Where Lord Watson supplements this rule by another—that the 


there is no F 3 tat ets Sune ae , . 
other Scots Courts will also exercise their jurisdiction against foreign 


available 
jurisdic- 
tion. an accounting, in the proper forum. Thus, where a trustee under 
an English will had taken up his residence in Scotland, and 
beneficiaries sued him for a balance of the estate, the action was 
sustained by the Lord Ordinary on the averment that the pur- 
suers could not institute proceedings in England as long as the 
defender was resident in Scotland; but the Second Division 
superseded the cause on the defender averring that he would 
submit to the jurisdiction of the Court of Chancery. The action 
subsequently proceeded in Scotland on the ground that the 
defender did not prorogate the jurisdiction of the English 
Court.” 
The principles illustrated by this last case Lord Watson 
explained thus: “There is another and intermediate class of 
cases in which it is doubtful whether the Courts of the forum 
conveniens may. have it within their power to give the pursuer a 
full remedy or to enforce their orders against the persons of the 
trustees and the trust estate. -In such cases the Court of Session 
will not dismiss the suit, but will sist procedure, not with the 
view of superseding, but of aiding the action and supplementing 
the powers of the foreign Court, in order that full justice may 
be done.” ? 
“ Aiding The last principle mentioned by Lord Watson, that of “aiding 
ee » of the action” of a foreign Court, is illustrated by the course which 
pas the Scots Courts have taken with petitions addressed to them by 

foreign trustees for powers to deal with Scots heritage. They will 


trustees if the latter are either not liable to answer, or are evading 


not consider questions of the propriety or expediency of sale 
of heritable property situated in Scotland, because, while they 


1 Brown’s Trs. v. Palmer, 1830, 9 S. 224. See also Macmaster v. Macmaster, 
1833, 118.685. 

2 Peters v. Martin, 1825, 4 S. 107; cf. Gillon & Co. v. Dunlop, 1864, 
2M. 776. 

3 Per Lord Watson, at p. 27. See the full discussion of this subject in 
Lord Watson’s opinion (pp. 26 to 30) and the cases there quoted. 
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certainly have a jurisdiction, they are not the appropriate or Car. 
“convenient ” Courts in the case of foreign trusts; but where the 
appropriate foreign court has pronounced the sale, eg. of heritage 

in Scotland, to be expedient in the interests of the trust, they will 
interpone their authority to enable the trustees to effect the 
sale,t 

It would probably be safe to say that, where the intervention Jurisdic- 
of the Courts which is sought for is of an administrative rather ae 
than a strictly judicial character, the Courts in Scotland will ae 
not exercise even an unquestionable jurisdiction if they are con- tion. 
vinced that the trust is properly a foreign one. The foreign court 
is the appropriate and convenient forum to regulate matters of ad- 
ministration, and statutory powers conferred on the Courts of Scot- 
land to facilitate the administration of trusts will not be exercised 
in favour of foreign trusts, even although they are subject to the 
jurisdiction in virtue of trust estate being situated in Scotland.” 

Thus an application to appoint trustees in an English trust which 
_ owned Scots heritage was refused? 

Once jurisdiction has existed against a trustee, it seems that Does juris- 
it will transmit after his death against his personal representa- ee 
tives. Thus the executors of a deceased Englishman who had oa 
been the last surviving trustee on a Scottish trust were held paca 
liable to an action of accounting in the Scots Courts at the trustees? 
instance of a judicial factor on the trust estate+ The general 
rule that jurisdiction does not transmit,’ suffers an exception 
in this case. “I am unable,” said Lord Kyllachy, “to see 
why, if the office of trustee involves as against the trustee 
himself that his obligations are to be enforced by the Courts 
of the trust domicile, the rule should be different as against 
his representatives.” ° 


‘l Carruthers’ Trs., 1896, 24 R. 238 ; Allan’s Trs., 1896, 24 R. 238 and 718. 

2 This, of course, is partly a matter of construction of the statutes conferring 
the powers, but it seems also to be consistent with the principles on which 
the Scottish Courts act. (See cases in next note.) 

3 Brockie, 1875, 2 R. 923 ; Hall, 1869, 7 M. 667. 

4 Rintoul v. Garroway, 1898, 5 S. L. T. 306 (O. H.). 

5 Of. Chap. XVII. 

® In Rintoul v. Garroway, 1898 (O. H.), 5 S. L. T. 306. 
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JURISDICTION IN BANKRUPTCY AND WINDING UP 
OF COMPANIES 

Jurisdiction in Bankruptcy Generally—Practice in Foreign Countries—Scots 
Practice — Statutory Jurisdiction of the Scots Courts — Grounds of 
Jurisdiction in Bankruptcy—Scots Domicile of Itself is not a Ground 
of Jurisdiction in Bankruptcy—The Grounds of Jurisdiction in Bank- 
ruptcy Recognised in Scotland—Bankruptcy Jurisdiction not Exercised 
when there is a Prior Award in another forwm—Refusal to Exercise 
Jurisdiction in such Circumstances Proceeds on the Principle of forwm 
non conveniens—Jurisdiction is not Exercised when it Appears to the 
Court that the Estate should be Distributed in England or Ireland 
— How far Awards of Sequestration Affect Heritage — Jurisdiction 
against Trustees for Creditors Personally and as Trustees, and Juris- 
diction against the Bankrupt Personally—Jurisdiction against Creditors 
—Jurisdiction to Grant Discharge—Effect of Scots Discharge of Bankrupt 
in the British Dominions—In Forefgn Countries — Jurisdiction in 
Winding up of Registered Companies--Of Unregistered Companies. 


In bankruptcy there are two main issues with reference to which 
questions of jurisdiction arise. These are first, what forwm has 
jurisdiction to declare the bankruptcy of an individual and regulate 
the distribution of his estate among his creditors? And second, 
in what forum may the bankrupt be effectively discharged of 
his debts ? 

In regard to these issues “we must note at the outset,” says 
Westlake! “the existence of two currents of opinion or practice 
on the subject. One, which maintains the unity of bankruptcy, 
has always been the favourite of legal science. ‘As the bank- 
ruptey, says Savigny? in 1849, ‘has in view an adjustment of the 
claims of a number of creditors, it is possible only at one place, 
namely, at the domicile of the debtor, so that the special forum 
of the obligation is here displaced by the general personal forum.’ 
And since it is pecuniary interests that are concerned, there has 

1 Prwwate International Law, 4th ed. p. 149; ef. Bar, Private International 
Law (Gillespie’s tr.), 1011 ; Goudy, Law of Bankruptcy, 3rd ed. 655. 


2 Sec. 374 (Guthrie’s tr.), 2nd ed. p. 258, 
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not here been that tendency to replace domicile by nationality, Ses 
as determining the seat of the general personal forwm, which is 
displayed in matters relating to the person and family relations 
of an individual. Indeed, in those countries in which the bank- 
ruptcy laws can be applied only to traders, it is not generally 
even the domicile but the principal trade establishment which 
determines the forwm of a bankruptcy. The other current sets in 
favour of separate bankruptcies for the collection and distribution 
of the debtor’s property in each jurisdiction in which he may — 
happen to possess any, and this current sets most strongly in 
legislation, which is apt to be influenced as well by the feeling 
of national distinctness and independence as by the desire of 
satisfying the needs of the creditors who claim the protection 
of the respective enacting authority.” 

There has been great diversity in the weight given by the Practice 
courts of different countries to these divergent views. Neither in toreian 
in Germany nor in France has the practice of the courts been 
entirely in favour of the unity of bankruptcy, although the latter 
country has concluded treaties on that principle with both 
Switzerland and Belgium! In France it appears that full effect 
is given to the assignment of a bankrupt’s effects to the trustee in’ 
a foreign bankruptcy when there is no concurrent French bank- 
ruptcy, but that the foreign nationality or domicile of a debtor 
will not prevent the institution of a concurrent French bankruptcy 
‘process against him.? But in the draft Convention signed at The 
Hague on 17th July 1905, on behalf of France, Germany, Italy, 
and a number of other continental powers, it is provided (Art. 2) 
that “the authority exclusively competent to pronounce a declara- 
tion of bankruptcy is that of the country in which the debtor has 
his principal commercial establishment,” and that “the authority 
exclusively competent with respect to a partnership or corporation 
(société) is that of the country in which it has its principal place 
of business, provided that it be neither fraudulent nor fictitious.” § 

1 Westlake, Private International Law, 4th ed. p. 152. 

2 Westlake, Private International Law, 4th ed. p. 156. For a concise digest 
of the decisions of French, German, and Italian Courts on this subject, see 
Lorenzen, Cases on the Conflict of Laws, '753-5. 


3 From translation given in Lorenzen, Cases on the Conflict of Laws, at 
p. 765. 
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It may be noted, however, that this draft Convention, unlike the 
others as to Succession, etc., which were signed at the same time, 
and unlike also the Conventions as to Marriage, Divorce, and 
Guardianship signed on 12th June 1902, and now actually in force 
in the contracting countries, was not a draft for a general Conven- 
tion, but was intended merely as a basis for separate Conventions 
to be concluded between the individual States. In England.the 
notion of the unity of bankruptcy is rejected? The fact that 
“bankruptcy proceedings against the same debtor are pending in 
another [foreign] country is not a conclusive reason against making 
an adjudication in England”;* but a Scots or Irish bankruptcy 
is recognised and operates in England as a universal assignment 
of the debtor’s immoveables (land) and moveables wherever 
situated4 In America concurrent bankruptcies are frequently 
allowed to take place in the different States in which even the 
moveable property of a debtor may be situated® 


1 For the full text of these conventions see Lorenzen, Cases on the Conflict 
of Laws, 757. 

2 Westlake, op. cit. 159. 

3 Westlake, 161 ; Ex parte M‘Culloch, 188Q, 14 Ch. D. 716; but see Jessel, 
M.R., in In re Robertson, 1883, 22 Ch. D. 816, in which adjudication was 
refused when there was a pending sequestration in Scotland. 

4 Dicey, Conflict of Laws, 2nd ed. 429. 

5 Story, Conflict of Laws, sec. 403 et seg. The New York rules on the subject 
have been thus stated (Matter of Accounting of Waite, Court of Appeals of New 
York, 1885, per Earl, J., 99 N. Y. 433) :—“ The following rules are to be deemed 
thoroughly recognised and established in this state:—(1) The statutes of 
foreign states can in no case have any force or effect in this state ex proprio 
vigore, and hence the statutory title of foreign assignees in bankruptcy can 
have no recognition here solely by virtue of the foreign statute. (2) But the 
comity of nations, which Judge Denio, in Peterson v. Chemical Bank, 32 N. Y. 
21, 88 Am. Dec. 298, said is a part of the common law, allows a certain effect 
here to titles derived under and powers created by the laws of other countries, 
and from such comity the titles of foreign statutory assignees are recognised 
and enforced here when they can be, without injustice to our own citizens and 
without prejudice to the rights of creditors pursuing their remedies here 
under our statutes: provided also that such titles are not in conflict, with the 
laws or the public policy of our state. (3) Such foreign assignees can appear, 
and, subject to the conditions above mentioned, maintain suits in our courts 
against debtors of the bankrupt whom they represent, and against others who 
have interfered with or withheld the property of the bankrupt.” Cf. Hurd 
v. City of Elizabeth, 1879, Supreme Court of New Jersey, 41 N. J. Law 1; 
Chicago, M. & St. P. Rly. Co. v. Keokuk N. L. Packet Co., 1884, Supreme Court 
of Illinois, 48 Am. Rep. 557; and Security Trust Co. v. Dodd, Mead & Co., 
1899, Supreme Court of U. 8.173 U. 8. 624, in which it was laid down: 
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Scots practice, as we shall see, approaches more nearly to the Cuap. 
principle of unity. A process of bankruptcy is regarded as a sais 
universal assignment to the trustee of the bankrupt’s moveables, practice. 
wherever situated, and if bankruptcy is pending in a foreign 
country, the law of which recognises the principle of universal 
assignments, sequestration will be refused in Scotland. 


The jurisdiction of the Scots Courts in applications for the Statutory 
sequestration of bankrupt estates depends primarily on statute. ieee te 
Sec. 13 of the Bankruptcy (Scotland) Act, 1856,3 provides $0 


Courts. 
that— 


“Sequestration may be awarded of the estate of any person in 
the following cases :— 
“1st. In the case of a living debtor * subject to the jurisdiction 
of the Supreme Courts of Scotland— 
“(a) On his own petition, with the concurrence of a creditor or * 
creditors qualified as hereinafter mentioned. 


“The operation of voluntary or common-law assignments upon property 
situated in other states has been the subject of frequent discussion in the 
courts, and there is a general consensus of opinion to the effect that such 
assignments will be respected, except so far as they come in conflict with the 
rights of local creditors, or with the Jaws or public policy of the state in 
which the assignment is sought to be enforced. The cases in this court are 
not numerous, but they are all consonant with the above general principle. 
Black v. Zacharie, 3 How. 483; 11 L. Ed. 690; Livermore v. Jenckes, 21 How. 
126; 16 L. Ed. 55; Green v. Van Buskirk, 5 Wall. 307; 18 L. Ed. 599; Hervey 
v. R. I. Locomotive Works, 93 U.S. 664; 23 L. Ed. 1003; Cole v. Cunningham, 
133 U. 8. 107; 10 Sup. Ct. 269; 33 L. Ed. 588; Barnett v. Kinney, 147 U. 8. 
476; 13 Sup. Ct. 408; 37 L. Ed. 247. But the rule with respect to statutory 
assignments is somewhat different. While the authorities are not altogether 
harmonious, the prevailing American doctrine is that a conveyance under a 
state insolvent law operates only upon property within the territory of that 
state, and that with respect to property in other states it is given only such 
effect as the laws of such state permit ; and that, in general, it must give way 
to claims of creditors pursuing their remedies there. It passes no title to real 
estate situated in another state. Nor, as to personal property, will the title 
acquired by it prevail against the rights of attaching creditors under the laws 
of the State where the property is actually situated.” 

1 See infra, p. 229. 

2 Joel v. Gill, 1859, 21 D. 929. 

319 & 20 Vict. c. 79. 

4The word “debtor” includes companies as well as individuals ; also 
aliens, unless where a different construction is provided by the Act. The 
word “ company ” includes bodies corporate, politic, or collegiate, and partner- 
ships (19 & 20 Vict. c. 79, s, 4), but companies registered under the Com- 
panies Acts are held to be excluded.—Standard Property Investment Oo., Ltd. v. 
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“(6) On the petition of a creditor or creditors, qualified as 
hereinafter mentioned, provided the debtor be notour 
bankrupt, and have within a year before the date of 
the presentation of the petition resided or had a 
dwelling-place or place of business in Scotland; or 
otherwise, in the case of a company being notour 
bankrupt, as hereinbefore provided, if it have within 
such time carried on business in Scotland, and any 
partner have so resided or had a dwelling-house, or 
if the company have had a place of business in 
Scotland : 

“2nd. In the case of a deceased debtor who at the date of his 
death was subject to the jurisdiction of the Supreme Courts of 
Scotland— 

“(a) On the petition of a mandatory to whom he had granted 

a mandate to apply for sequestration, 

“(6) On the petition of a creditor or creditors qualified as_ 
hereinafter mentioned.” 

It will be observed that it is only in the case of living debtors 
who are “subject to the jurisdiction of the Supreme Courts of 
Scotland,” and of deceased debtors who were so subject at the date 
of their death, that the statute empowers the award of sequestra- 
tion. The question at once arises, What is meant by “subject to 
the jurisdiction” in this connection ? 

This question is dealt with by Lord Justice-Clerk Inglis in Joel 
v. Gill? “There is no question of status involved in the proceed- 
ings,” says his Lordship, “and when the statute speaks of jurisdic- 
tion, it plainly means jurisdiction against the party as a debtor,— 
ordinary civil jurisdiction.” Further, the jurisdiction must be of 
a universal nature. “It was not contended,” he said, “that the 
existence of jurisdiction in the Scottish Courts over the person or 
estate of the debtor to a limited effect only, would bring him 
within the operation of the statute. We have many examples in 
Dunblane Hydropathic Co., Ltd., 1884, 12 R. 328 ; and so also are railway com- 
panies which are not subject to ordinary diligence (30 & 31 Vict. c. 126, 8. 4), 
and can be wound up only by Act of Parliament.—Haldane v. Girvan and 
Portpatrick Rly. Co., 1881, 8 R. 669 ; Haldane v. Rushton, 1881, 9 R. 253. 


1 Te. at the date of presentation of the petition for sequestration. 
2 1859, 21 D. 929. 
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our law of such limited jurisdiction,! as when it is founded on the CHER 
arrest, within Scotland, of a foreign debtor’s person or moveable 
property, jurisdiction reconventione, jurisdiction ratione contractis. 
But the true foundations of civil jurisdiction, of a more general 
kind, are stated by all jurists to be domicile as regards jurisdiction 
tm personam, and property within the territory as regards jurisdic- 
tion in rem. As the bankrupt, in the present case, has no property 
of any kind within Scotland, it is unnecessary to enquire what 
would be the effect of such a fact alone in the application of 
the statute. The true inquiry at present is, whether the bankrupt, 
when he applied for sequestration, was subject to the jurisdiction 
of the Scottish Courts ratione domicilit? It is clear that the term 
‘domicile’ as used by all jurists in this branch of law means no 
more than the place of residence for the time, whether permanent 
or temporary.” 

It is accordingly recognised that none of the grounds of limited 

.jurisdiction known to our law, such as arrestment of moveables, 
reconvention, or res geste, warrant the award of sequestration.? 
In Croil® it was expressly held by Lord Barcaple, in the Outer 
House, that arrestment of moveables was insufficient, and while 
the Inner House dealt with the case on other grounds, no opinion 
to the contrary was expressed. 

What, then, are the grounds of unlimited or universal civil 
jurisdiction in our law? As we have seen,* they are two, viz. 
(1) residence in Scotland for the requisite period of forty days, 
' and (2) the possession of Scots heritage. Both these undoubtedly 
found jurisdiction in bankruptcy under the statute. 

It is, however, said by Mr. Goudy® that general subjection to Scots 
jurisdiction arises also in respect of domicile, and that it has ae seen 

1 See as to distinction between “ universal » and “limited” jurisdiction, 2° ® d 
ground of 
ante, Chap. I. jurisdic- 
2 Joel v. Gill, 1859, 21 D. 929; Thompson v. Whitehead, 1862, 24 D. 381 ; tion in 
Goetze v. Aders, Preyer & Co., 1874, 2 R. 150; Mackay, Praha 56 and 59 ; bank- 
Goudy, Law of Bankruptcy, 3rd ed. p. 130 ; Wallace, Law of Bankruptcy, 60. " ruptey. 
3 1863, 1 M. 509; cf. Goetze v. Aders, ae sup. 
4 Ante, Chap. I. p. 5. 
5 As regards residence, see Joel v. Gull, 1859, 21 D, 929, and Chap. IL. 
p. 26. As regards possession of heritage, Joel v. Gill, cit. sup., and Oroil, 1863, 
1 M. 509; ef. Chap. V. p. 58. 


6 Law of Bankruptcy, 3rd ed. p. 129, referring to Mackay’s Practice, 53 and 
57. Cf. Wallace, Law of Bankruptcy, 60. 
15 
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never been doubted that the Scots domicile of a bankrupt would 
warrant sequestration. It is suggested, however, that this view is 
without judicial authority, if “domicile” is used, as apparently it is 
used by Mr. Goudy, neither in the sense of forensic domicile or 
residence, nor in that of trading domicile, but in the sense of 
“permanent home”—the “domicile of succession.” We think that 
domicile, in the sense of permanent home, is, of itself, an insufficient 
foundation of jurisdiction to award sequestration. 

The general question as to whether such domicile can be 
regarded as a ground of jurisdiction in ordinary civil actions was 
recently discussed by Lord Kyllachy. “For myself,” says his 
Lordship in Tasker v. Grieve “I have always understood that 
while domicile of succession is important for certain purposes—for 
determining, for instance, the forum competens in actions of divorce 
—the only domicile to be regarded in ordinary civil actions is the 
ordinary forensic domicile—the domicile held to be constituted by 
forty days’ residence.” Again, in Buchan v. Grimaldi, his Lord- 
ship said: “It would not, I apprehend, be possible to sue, say for 
debt, in the Scotch Courts, and to cite edictally, a Scotsman who 
had resided abroad for many years, supporting the jurisdiction 
upon the ground merely that having been born in Scotland he had 
not yet lost his domicile of origin.” It is submitted that these 
views are sound; that the circumstance of a debtor’s domicile of 
succession being Scots will not, of itself, satisfy the ruling principle 
of effectiveness, or enable the Court to make a pecuniary decree 
effectual within the territory ;* and that therefore domicile, in the 
strict sense, will not found jurisdiction in ordinary civil actions.‘ 
If this be so, then, applying the criterion already quoted, of the 
Lord Justice-Clerk in Joel v. Gill,5 we must conclude that the 


11905, 8 F. 45. 21905, 7 F. 917. 

3 See Lord President Inglis in Fraser v. Fraser and Hibbert, 1870, 8 M. 400, 
and Chap. I. p. 7. 

4 Whether it will do so when combined with personal service within the 
territory of the domicile is another question. On this point Lord Kyllachy 
reserves his opinion in Tasker v. Grieve, 1905, 8 F. 45. See ante, Chap. VIII. 
p. 118. See Gillespie’s Note to Bar, Private International Law, at pp. 1045-6. 
As to whether domicile is recognised in England as a ground of jurisdiction 
in personal actions in foreign courts, see Dicey, Conflict of Laws, 2nd ed. p. 368. 
Dicey answers the question in the negative. 

5 1859, 21 D. 929. 


a URISDICTION IN BANKRUPTCY 227 


mere Scots domicile of a debtor will not subject him to the bank- Cuap. 
ruptey jurisdiction of the Court. This view is consistent with the * 
opinions of Lord President Robertson and Lord M‘Laren in Obers 

v. Paton’s Trs In that case, objection was taken to the title of a 
French syndic or trustee to reduce a deed granted by a bankrupt 
with reference to his moveable estate in Scotland, on the ground 
that the bankrupt, although trading in France, was a domiciled 
Scotsman. In repelling that objection the Lord President said: 
“The fact is that our law takes no account of the domicile of 
succession when asked to sequestrate the estates of a trader, but 

on the contrary habitually and deliberately sequestrates the estates 

of foreigners who carry on business in this country;” and Lord 
M‘Laren pointed out that “when it is said that the Court of the 
domicile is the proper Court of bankruptcy, I think this must be 
understood to mean a trading domicile.” 

It is true that in the important case of The Phosphate Sewage 
Co., Lid. v. Molleson? Lord President Inglis says: “The great 
principle that moveables follow the law of the owner’s domicile 
is not more firmly settled in the case of intestate succession than 
it is in the case of bankruptcy. Hence, whenever the Court of the 
domicile has by proceedings in bankruptcy vested the moveable 
estate of the bankrupt in a trustee or assignee for the purpose of 
equal distribution among his creditors, no part of the moveable 
estate, wheresoever situated, can be touched or affected except 
through the bankruptcy proceedings and by the orders of the 
Court of that country in which those proceedings take place. 
The jurisdiction of that Court is exclusive. This proposition is 
fully supported by the cases of Strother v. Read} Maitland v. 
Hoffman, and Goetze v. Aders, Preyer & Co.”® It is obvious, 
however, that here the Lord President, in speaking of the 
“court of the domicile,’ is not using domicile in the sense 
of permanent home, or the “domicile of succession,” for, further 
on in the same case, he refers to the case of a bankrupt 
having “two trading domiciles.” By domicile he simply means 


1 1897, 24 R. 719. 

2 1878, 5 R. 1125; 6 R. (H. L.) 113. 

3 1803, M. “Forum Competens,” App. No. 4. 
41808, M. “Bankrupt,” App. No. 26. 

5 1874, 2 R. 150. 
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“trading domicile.”1 The fact is that the principle of mobilia 
sequuntur personam is applied in bankruptcy without any reference 
to the domicile of the debtor, but with reference entirely to the 
person of the trustee in whatever forum he may be appointed. A 
validly appointed trustee is regarded as the owner (in trust) of the 
debtor’s moveables; and just as it is held, in the case of succession, 
that the executor appointed by the court of the deceased’s domicile 
has a universal title to the deceased’s moveables wherever situated, 
and just as it was held in our law that “the legal assignment of a 
marriage operates without regard to territory all the world over,” ? 
so the principle of “universal assignment” is applied in bank- 
ruptey, and it is held that a trustee has a universal title, by assign- 
ment, to the debtor’s whole moveable estate. The principle of 
mobilia sequuntur personam is thus the foundation of the inter- 
national rules both of succession and bankruptcy. Its application 
in bankruptcy is correctly expressed in the argument for the 
assignees in Strother’s case,> where it is said: “ According to the 
same principle,‘ the law of the country where a debtor is rendered 
bankrupt ought to regulate the distribution of his moveable 
effects among his creditors.” The country where a debtor may be 
rendered bankrupt is not necessarily the country of his domicile of 
succession, and the true reading of Lord President Inglis’s opinion 
seems to be that, in whatever forwm a person is rendered bankrupt, 
the bankruptcy operates as a universal assignment to the trustee, 
and the law of the forwm regulates the distribution of the bank- 
rupt’s effects, just as, in succession, the executor has a universal 
title, and the law of the deceased’s domicile regulates the succession 
to his moveables. 

It is submitted that the result is— 

(1) That, in the construction of the Bankruptcy Statute, 
“subject to the jurisdiction of the Supreme Courts of Scot- 

1 Domicile in this connection really means residence merely. Any other 
construction of the passage would render it entirely inconsistent with his 
Lordship’s opinion in Joel v. Gill, 1859, 21 D. 929, which has already been 
quoted on p. 224, supra. Cf. Lord Robertson in Royal Bank of Scotland v. Scott, 
Smith, Stein & Co.’s Assignees, 20th Jan. 1813, F. C. 

2 Lord Meadowbank in Royal Bank of Scotland v. Scott, Smith, Stein & Co.’s 
Assignees, cit. sup. 


3 1803, M. “Forum Competens,” App. No. 4, at p. 5 of Report. 
4 Le. mobilia sequuntur personam or mobilia non habent situm. 
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land” means “ subject to the universal civil jurisdiction ” of these Cuap. 
Courts. = 
(2) That the Scots domicile of a debtor does not, of itself, 
render him subject to the universal civil jurisdiction of the Scots 
Courts ;? and 
(3) That sequestration may be competently awarded in terms 
of the statute only (a) when the debtor is subject to the civil 
jurisdiction of the Court ratione domicilii, i.e. when he has person- 
ally resided within Scotland, or has established a “trading 
domicile” there by trading at a place of business in Scotland 
for the necessary period;* or (6) when the debtor possesses 
Scots heritage.‘ 
But although a debtor is subject to the universal civil juris- Bank- 
diction of the Scots Courts, and all the necessary requisites for anedie- 
sequestration occur, it does not follow that sequestration will tion not 


exercised 


be awarded, A bankrupt may have a trading domicile, or a when 
there is 
residence, abroad as well as in Scotland, or he may reside and a prior 


award in 
trade in a foreign country and possess heritage in Scotland. He O*0h 


may be subject to the bankruptcy jurisdiction of more than one forum. 
forum. In such circumstances the general rule of our law is that the 
court in which bankruptcy proceedings have been first instituted 
has exclusive jurisdiction. Where a bankrupt company, says 
Lord President Inglis,° has two trading domiciles, “the process 
of distribution of the effects may be instituted in either domicile ; 
but where it has been instituted in one of the domiciles, and the 
estate has been vested in a trustee or assignee, no claim can be 
made effectual against the estate, and no part of the estate can 
be touched or affected except through these bankruptcy proceed- 


1That domicile may, of course, coincide with the bankrupt’s “trading 
domicile” or residence. 

2 But English domicile appears to be regarded in England as a ground of 
jurisdiction in bankruptcy. Dicey, Conflict of Laws, 2nd ed., p. 283 ; Eu parte 
Cunningham, 1884, 13 Q. B. D. 418; In re Anderson, [1911]1 K. B. 896, and 
cases there cited. 

3 As to exact requisites necessary to give the Court jurisdiction ratione 
domicilui, see Chap. Il. p. 28. <A “trading domicile” is just a species of 
“forensic domicile.” 

4, See Chap. V. p. 58. 

5 Phosphate Sewage Co., Ltd. v. Molleson, 1878, 5 R. 1125; 6 R. (H. ij 113. 
See also the same judge in Orr Ewing v. Orr Ewing's Trs., 1884, 11 R. 600, at 
635-6. 
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ings, and the jurisdiction of the Bankruptcy Court of that domicile 
is exclusive, even of the Courts of the other domicile—See Royal 
Bank of Scotland v. Scott, Smith, Stein & Co. and the judgment 
of Lord Eldon in the case of Selkrig (Fairholm’s Trustee) v. Davies 
& Salt? approving of the judgment of this Court in the former 
case.” 

In Strother v. Read a competition arose between an English 
assignee in bankruptcy and creditors who had arrested effects 
of the bankrupt in Scotland. The assignee was preferred. The 
Court, following various older cases, held “by a great majority” 
that it was “perfectly fair and equal, that when an English 
merchant, who happens to have personal effects here, becomes 
bankrupt, the law of his own country should be allowed to take 
his whole effects, wherever situate, into its custody, for the 
purpose of equal distribution among his creditors, according to 
the rules of English law, while we are permitted, in the case of 
a Scots bankruptcy, to do exactly the same thing in England.” 

The point was more directly decided in The Royal Bank of 
Scotland v. Scott, Smith, Stein & Co.'s Assignees. The defenders’ firm 
carried on business under different names in England and Scotland. 
On 11th August 1812 a commission of bankruptcy was issued 
against the firm in England. On 29th August the Royal Bank 
presented a petition for sequestration in Scotland, and the English 
assignees opposed the petition. The Court held that the English 
commission carried the bankrupt’s effects wherever situated, and 
that it was incompetent to award sequestration after a commission 
of bankruptcy had been issued in England. Lord Robertson said: 
“Tn this case, there were two houses belonging to the same 
company, the one in England, and the other in Scotland. That 
just created two domiciles ;° and the consequence of that is, that 
whenever the house becomes bankrupt, the commission and 
sequestration must just be regulated by the priority of the 
proceeding: if the commission is first, the whole moveable 

120th January 1813, F.C. 

21814, 2 Dow, 230. 

31803, M. “ Forum Competens,” App. No. 4. 

4 20th January 1813, F. C. 


5 Clearly not two “domiciles” in the sense of “ domiciles of succession,” 
but “trading domiciles.” 
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effects will fall under it; and in the same way, if the sequestra- CHP. 
pete ts : : XV. 
tion is first, it will carry the whole; and therefore I am clearly 
of opinion that we cannot sequestrate.” This judgment was 
approved by Lord Eldon in the case of Sekrig.1 

These cases were followed in Goetze v. Aders, Preyer & Co In 
that case, Goetze and Sohn, spinners at Glauchau, in Saxony, had 
been declared bankrupt in the Saxon Courts on 2nd January 1874, 
and on the following day Richard Clauss was appointed trustee on 
the estate. On 4th February following, Goetze and Sohn, Johan 
Friedrich Goetze, the only partner of the firm, and Clauss, the 
trustee, with consent of a creditor, presented a petition to the 
Scots Courts for the sequestration of the firm, and also of 
Goetze as a partner and as an individual, in terms of the Scots 
Bankruptcy Act. The object of this proceeding was to cut down 
arrestments which had been used in Scotland of effects of the 
bankrupts situated there, and the petition was opposed by the 
arresters. The Court refused the petition. “It does appear,” 
said Lord President Inglis, “a very strange application to be 
made not by the bankrupt alone but also by Mr. Clauss, 
the trustee for the creditors in Saxony. He asks that sequestra- 
tion of the estates shall be awarded while he has a complete and 
universal title to these estates in his own person. Nothing can 
be clearer than that we can award no sequestration except under 
and in terms of the Bankrupt Act, and that no sequestration is 
authorised to be awarded by that statute, except a sequestration 
which shall affect the whole estate of the bankrupt wherever 
situated, If it was ever supposed that there might be a partial 
sequestration, the sooner such a notion is put an end to the better. 
... The effect of awarding this sequestration would be to lead 
to the appointment of a trustee in Scotland, who should be 
authorised to administer the entire estate of the bankrupt, and 
would be vested under this sequestration with a title to that 
estate co-extensive with that of Mr. Clauss himself. It seems 
to me that it is impossible to conceive anything more entirely 
inconsistent with well settled principles of international law.” 

The general rule is thus clear, but it must be carefully Refusal to 
noted that, while the Court will in general refuse to awar cade 

11814, 2 Dow, 230. 21874, 2 R. 150. tion in 
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sequestration when there has been a prior award in another 
forum, the refusal proceeds from no essential want of jurisdiction 
on the part of the Court. The refusal is rather an example of 
the operation of the principle of forum non conveniens A grant 
of sequestration when a bankruptcy process is going on in another 
country is not an absolute nullity ;? and although the Court would, 
in general, recall a sequestration which has been granted subsequent 
to an adjudication of bankruptcy in England, it is entirely a 
matter for the Court’s discretion whether it will do so* In 
Gibson v. Munro,’ an action for reduction of an award of sequestra- 
tion, on the ground that the Scots Courts had no jurisdiction to 
grant sequestration, in respect of the dependence of bankruptcy 
proceedings in England, it was said by Lord Young: “If 
sequestration has been granted and notice of the previous 
application in England is given to the Court within the period 
allowed by the Statute for stating objections, I do not doubt 
that the Court, if it sees fit, may recall the sequestration. But 
that is a totally different thing from reducing the whole pro- 
ceedings as null and incompetent from the beginning on the 
ground of want of jurisdiction to grant the sequestration.” 
Reduction was refused on another ground, viz. that all parties 
had not been called, butit is thought that Lord Young’s opinion, 
which was shared in by Lord Kincairney, is sound. Similarly, 
on the principle of forwm non conveniens, the Court, while affirm- 
ing its jurisdiction, dismissed an action of multiplepoinding with 
reference to certain effects of a bankrupt, whose estate was being 
liquidated in England in terms of the English Bankruptcy Act 
of 1869. 

The exercise of the Court’s jurisdiction in awarding sequestra- 
tion is further regulated by statute in cases where there is no prior 
award elsewhere. The Bankruptcy Amendment Act of 18607 pro- 
vides (sec. 2) that “if in any case where sequestration has been 


1 See Chap. XXII. 

2 Gibson v. Munro, 1894, 21 R. 840; Ex parte Robinson, 1883, L. R. 
22 Ch. D. 816. 

3 Young v. Buckle, 1864, 2 M. 1077. 

* Lord Young in Gibson v. Munro, 1894, 21 R., at 847. 

6 1894, 21 R. 840. 

6 Okell v. Foden, 1884, 11 R. 906. 

723 & 24 Vict. ¢. 38. 
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or shall be awarded in Scotland, it shall appear to the Court of Cuar, 
Session or to the Lord Ordinary, upon a summary petition by mi 
the accountant in bankruptcy, or any creditor or other person 
having interest, presented to either Division of the said Court 

or to the Lord Ordinary at any time within three months after 
the date of the sequestration, that a majority of the creditors in 
number and value reside in England or in Ireland, and that from 
the situation of the property of the bankrupt or other causes his 
estate and effects ought to be distributed among the creditors 
under the bankrupt or insolvent laws of England or Ireland, the 
said Court in either Division thereof, or the Lord Ordinary, 
after such inquiry as to them shall seem fit, may recall the 
sequestration.” 

It will be observed that these statutory provisions apply only 
after the Court has exercised jurisdiction in awarding sequestra- 
tion. They are not imperative, and it is left entirely to the 
discretion of the Court to determine whether or not the seques- 
tration shall be recalled+ In ascertaining the majority of the 
creditors in number and value, all parties who have lodged 
affidavits and satisfactory grounds of debt are to be regarded 
as creditors” and the sequestration may be recalled even after 
the debtor has obtained his discharge® But the Act does not 
apply to a case where the majority of the creditors reside out 
of the United Kingdom. It applies only to cases where a 
majority reside in a different part of the United Kingdom from 
Scotland.‘ 

Some jurists have expressed the view that “no distinction How far 
should be made between moveable and immoveable property in: ae 
bankruptcy,” ® but that is not the view of the common law of homece. 
this country. In The Phosphate Sewage Co., Ltd. v. Molleson® Lord 
President Inglis stated the view that the principles of international 
law with reference to the vesting of the whole moveable estate of 


1 Lord President Inglis in Brandon v. Stephens, 1862, 24 D. 263; cf. Smith 
v. Rostron, 1860, 23 D. 140; Moses v. Gifford, 1866, 4 M. 1056. 

2 Haines v. Shaw, 1862, 24 D. 383. 

3 Brandon v. Stephens, 1862, 24 D. 263. 

4 Smith, Payne & Smiths v. Rischmann, 1869, 8 M. 100. 

5 Cf. Bar, Private International Law (Gillespie’s tr.), 1028. 

6 1878, 5 R. 1125; 6 R. (H. L.) 113. 
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the bankrupt in the trustee did not apply to “real estate of the . 
bankrupt situated beyond the country of the domicile.” The 
same View is recognised at common law in England. The effect 
of bankruptcy as regards immoveables is there held to be purely 
territorial.2 But these rules of the common law have been modified 
by statute so far as concerns real estate in any of the British 
dominions. Sec. 102 of the Bankruptcy Act® provides that 
the act and warrant of confirmation in favour of the trustee 
transfers to and vests in him “all real estate situated in England, 
Ireland, or in any of Her Majesty’s dominions belonging to the 
bankrupt.”* The result is (1) that a Scots award of sequestration 
gives the trustee no title to real property situated beyond the 
British dominions unless his title be recognised by the law of 
the country where the property is situated; and (2) that not- 
withstanding a prior bankruptcy in a country other than one 
of the British dominions the Court may grant sequestration to 
the effect of conveying the bankrupt’s Scots heritage to a trustee 
for behoof of his creditors. At the same time, it is thought that 
the Court would recognise the title of a foreign trustee, so as 
to give him the right to take up heritage without the necessity 
of a sequestration. Such a trustee must, however, make up his 
title in terms of Scots law. 

Although the Scots Courts may in a given case have no 
jurisdiction to award sequestration, it does not necessarily 
follow that in such a case they have no’ jurisdiction against 
the trustee or the bankrupt personally. As Lord President Inglis 
says in The Phosphate Sewage Co., Lid. v. Molleson,? “The trustee 
in a Scots sequestration may be subject to the jurisdiction of 


1 Selkrig v. Davies, 1814, 2 Dow, 230; Cockerill v. Dickens, 1840, 3 Mo. P. C. 
133 ; Westlake, Private International Law, 4th ed. p. 169; Dicey, Conflict of 
Laws, 2nd ed. p. 331. 

2 Dicey, cit. sup. p. 331. 

319 & 20 Vict. c. 79. 

4 There are corresponding provisions in the English and Irish Bankruptcy 
Acts (46 & 47 Vict. c. 52, ss. 44 and 168; and 20 & 21 Vict. c. 60, s. 268). 

5 Falconer v. Westen, November 18, 1814, F. C., and December 17, 1817, 
F.C. So also individual creditors may attach a dehtor’s Scots heritage not- 
withstanding the bankruptcy of the debtor in a foreign country. Royal Bank 
v. Scott, Smith, Stein & Co., January 20, 1813, F. C.; Selkrig v. Davies, 1814, 
2 Dow, 230. 

6 1878, 5 R. 1125; 6 R. (A. L.) 113. 
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the English Court, or the assignees in an English bankruptcy ee 
' may be subject to that of the Scots Court personally, but I am 
of opinion that in their character of trustee and assignees 
respectively they can be subject to the jurisdiction of no Court 
except the Courts of the country within which the bankruptcy 
proceedings have been instituted, and the concursus creditorum has 
been established. The bankrupt too may be subject to the juris- 
diction of Courts beyond the country of his domicile and of the 
bankruptcy proceedings, and he may be sued in such Court. If 
the object of the creditor suing be merely to constitute his debt 
there will be no objection to the jurisdiction, for the constitution 
of the debt is sometimes a useful and even necessary proceeding 
for the purpose of preserving or securing recourse against co- 
obligants or cautioners, especially when the principal debtor is 
bankrupt. An instructive example of this is found in the case 
of Roy v. Campbell;! but when the same creditor afterwards 
raised an action? in this Court to have it declared that he was 
entitled to be ranked on the bankrupt estate of his debtor, which 
was being administered in England, and called as defenders in 
that action the English assignees, he was met with the defence 
that no suit or action for payment of a dividend can be maintained 
in any Court of law or equity by any creditor of the bankrupt 
against the assignees under the bankruptcy, and further, that the 
estates of the bankrupt are vested in the assignees for distribution 
among such of the creditors as shall come and prove their debts 
under the bankruptcy, and for them only. The assignees on these 
grounds objected to the jurisdiction of the Court, and the 
competency of the action. Lord Curriehill (Ordinary) was of 
opinion that the action ought to be dismissed, in respect that it 
was not this Court but the Court of Bankruptcy in England, 
which was the proper forum for trying a question of this 
kind. Lord Fullerton denounced the action as outrageous and 
startling, and all the judges concurred in dismissing the action 
as incompetent.” 
Creditors who lodge claims in a Scots sequestration thereby davialic. 


render themselves subject to the jurisdiction of the Court in allt aanee 


creditors. 
11850, 12 D. 1028. 


2 Roy v. Campbell’s Assignees, 1853, 16 D. 51. 
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matters affecting the bankrupt estate’ The Court will even 
exercise its jurisdiction against such creditors to prohibit them 
from following forth proceedings in foreign courts against the 
bankrupt estate. The jurisdiction of the Court in such cases is 
founded on the principle of reconvention, and reference may be 
made to the chapter dealing with that subject for a further 
discussion of the matter? 

It is provided by the Scots Bankruptcy Act‘ that the discharge 
of the bankrupt in a sequestration process operates as a, complete 
discharge and acquittance, and that it shall receive effect within 
Great Britain and Ireland and the other dominions of the Crown. 
Curiously, there is no similar provision in the English and Irish 
Bankruptcy Acts. So far as these statutes go, the discharge of a 
bankrupt by the English and Irish Courts has merely an intra- 
territorial effect. But it has been held in England that “where 
the discharge is created by the legislature or laws of a country 
which has a paramount jurisdiction over another country in which 
the debt or liability arose, or by the legislature or laws which 
govern the tribunal in which the question is to be decided, such a 
discharge may be effectual in both countries in the one case or in 
proceedings before the tribunal in the other case.”® So far as the 
dominions of the British Crown are concerned, it may therefore be 
said generally that a discharge granted under a Bankruptcy Act of 
the Imperial Parliament is sufficient to discharge the bankrupt 
of all debts wherever, and under whatever law, they have been 
contracted.’ 

In regard to the effect abroad of a discharge granted to a 
bankrupt in virtue of the Scots Bankruptcy Act, the following 
observations may be made :— 

first. Tf the principle of the universality or unity of bank- 

1 Barr v. Smith & Chamberlain, 1879, 7 R. 247. 

2 Liquidators of Pacific Coast Mining Co. v. Walker, 1886, 13 R. 816; 
California Redwood Co. v. The Merchant Banking Co. of London, 1886, 13 R. 
1202 ; see Chap. IX., at p. 124. 

3 Chap. XIX. p. 263. 419 & 20 Vict. c. 79, ss. 140, 147-8. 


5 Dicey, Conflict of Laws, 2nd ed. p. 442. 
6 Bovill, C.J., delivering the judgment of the Court in Ellis v. M‘Henry, 


_ 1871, L. R. 6 ©. P, 228. 


7 Dicey, Conflict of Laws, 2nd ed. p. 441; Gill v. Barron, 1868, L. R. 2 C. P. 
157, 
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ruptcy is observed, it would seem to be a natural corollary that 
a discharge granted by a court having jurisdiction to award bank- 
ruptcy should get universal recognition. As Westlake says,! “If 
an international system were established by which a bankruptcy 
in the debtor’s domicile drew with it the administration of all 
his property, wherever situate, and the equal distribution of the 
mass among all his creditors, and by which a bankruptcy taking 
place in any other forum was not permitted to have any operation 
as to property situate out of its territory, it would be reasonable 
to allow a universal efficacy to the discharge of a debtor under the 
bankrupt law of his domicile.” But, as we have seen, the unity of 
bankruptcy is not universally recognised in the practice of foreign 
countries, and, following on this circumstance, it is thought— 

Second. That a discharge of a debt or liability by the law of 
a country other than that in which the debt arises does not relieve 
the debtor in any other country,? and 

Third. That a discharge granted in the country in viliigh a 
debt was contracted, 7.e. a discharge of an obligation granted in 
its proper forum, will be universally recognised, provided such dis- 
charge extinguishes the debt, and does not merely interfere with the 
remedies or course of procedure necessary to enforce it? But 

Fourth. Tf a creditor has claimed in a foreign bankruptcy, 
and drawn dividends from the estate as distributed in that 
bankruptcy, it is thought that he could not challenge the juris- 
diction of the foreign court to discharge the bankrupt.* 

The jurisdiction of the Court in ordering the winding-up of 
companies registered under the Joint Stock Companies Acts and 
the Companies Acts of 1862 and 1908 is entirely statutory, and 

1 Private International Law, 4th ed. p. 305. 

2 Kilis v. M‘Henry, 1871, L. R. 6 C. P. 228; Smith v. Buchanan, 1800, 
1 East, 6; Lewis v. Owen, 1821, 4 B. & A. 654; Phellips v. Allan, 1828, 
8 B. & C. 477; Bartley v. Hedges, 1861, 1 B. & S. 375; Gibbs v. La Société 
Industrielle et Commerciale des Métaux, 1890, 25 Q. B. D. 399; cf. ie Vv. 
Holland, [1902] 1 K. B. 676. 

3 Ellis v. M‘Henry, 1871, L. R.6 C. P. 228 ; Katson v. Renton, 1791, Bells 8v0. 
Cases, 92; Richardson v. Hadinton, 1824, 2 8. App. 406 ; Bell’s Commentaries, 


ii. 576-7 ; Lord Mansfield in Ballantine v. Goulding, 1783, 1 Cooke’s Bankrupt 
Laws, 487; Potter v. Brown, 1804, 5 East, 124; Gardiner v. Houghton, 1862, 


2B. & S. 743; Phillips v. Eyre, 1870, L. R, 6 Q. B. 1, 28; Bar, Private: 


International Law (Gillespie’s tr.), 1037-8. 
4 Bar, Private International Law (Gillespie’s tr.), 1038-9. 
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now depends on secs. 135 and 136 of the Companies Consolidation 
Act, 1908,1 which provide (s. 135) that “the Court having juris- 
diction to wind up companies registered in Scotland shall be the 
Court of Session in either division thereof, or, in the event of a 
remit to a permanent Lord Ordinary, that Lord Ordinary during 
session, and in time of vacation the Lord Ordinary on the bills,” and 
(s. 186) that “where the court in Scotland makes a winding-up 
order it may, if it thinks fit, at any time direct all subsequent 
proceedings in the winding-up to be taken before one of the 
permanent Lords Ordinary, and remit the winding-up to him 
accordingly, and thereupon that Lord Ordinary shall, for the 
purposes of the winding-up, have all the powers and jurisdiction 
of the Court.” Jurisdiction to wind up such companies thus 
depends entirely on whether they have been registered in Scot- 
land or not.? Secs. 199 to 204 regulate the continuance, under 
supervision of the Court, of liquidations which have commenced 
voluntarily. 

It is provided by the statute® that the expression “ un- 
registered company” shall not include a railway company 
incorporated by Act of Parliament (except in so far as is 
provided by the Abandonment of Railways Act, 1850, and the 
Abandonment of Railways Act, 1869, and any Acts amending 
them) nor a company registered under the Joint Stock Companies 
Act or under the Companies Acts of 1862 and 1908, but that, 
save as aforesaid, it shall include any partnership, association, or 
company consisting of more than seven members, and any trustee 
savings bank certified under the Trustee Savings Banks Act, 1863, 
and any limited partnership. 

With reference to such unregistered companies, the provisions 
of the statute are as follows (sec. 268) :— 

(1) Subject to the provisions of this part of this Act, any 
unregistered company may be wound up under this Act, and all the 
provisions of this Act with respect to winding up shall apply to an 
unregistered company, with the following exceptions and additions— 

(i.) An unregistered company shall, for the purpose of determin- 


18 Edw. vii. c. 69. 

2 As to definition of company as used in these sections see sec. 285 of the 
Act. 

3 8 Edw. VII. c. 69, 8. 267. 
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ing the court having jurisdiction in the matter of the Caar. 
winding up, be deemed to be registered in that part of aN: 
the United Kingdom where its principal place of business 
is situate; or if it has a principal place of business situate 
in more than one part of the United Kingdom, then in 
each part of the United Kingdom where it has a principal 
place of business; and the principal place of business 
situate in that part of the United Kingdom in which 
proceedings are being instituted shall, for all the purposes 
of the winding-up, be deemed to be the registered office 
of the company : 

(ii.) No unregistered company shall be wound up under this 
Act voluntarily or subject to supervision. 

(iii.) The circumstances in which an unregistered company may 
be wound up are as follows (that is to say) :— \ 

(a) If the company is dissolved, or has ceased to carry 
on business, or is carrying on business only for 
the purpose of winding up its affairs ; 

(6) If the company is unable to pay its debts; 

(c) If the court is of opinion that it is just and equit- 
able that the company should be wound up: 

(iv.) An unregistered company shall, for the purposes of this Act, 
be deemed to be unable to pay its debts :— 

(a) If a creditor, by assignment or otherwise, to whom 
the company is indebted in a sum exceeding fifty 
pounds then due, has served on the company, 
by leaving at its principal place of business, or 
by delivering to the secretary or some director, 
manager, or principal officer of the company, 
or by otherwise serving in such manner ‘as 
the court may approve or direct, a demand 
under his hand requiring the company to pay 
the sum so due, and the company has for three 
weeks after the service of the demand neglected 
to pay the sum, or to secure or compound for it 
to the satisfaction of the creditor; 

(6) If any action or other proceeding has been insti- 
tuted against any member for any debt or 
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demand due, or claimed to be due, from the com- 
pany, or from him in his character of member, 
and notice in writing of the institution. of the 
action or proceeding having been served on the 
company by leaving the same at its principal 
place of business, or by delivering it to the 
secretary, or some director, manager, or principal 
officer of the company, or by otherwise serving 
the same in such manner as the court may 
approve or direct, the company has not within 
ten days after service of the notice paid, secured, 
or compounded for the debt or demand, or pro- 
cured the action or proceeding to be stayed, or 
indemnified the defendant to his reasonable satis- 
faction against the action or proceeding, and against 
all costs, damages, and expenses to be incurred by 
him by reason of the same; 


(c) If in England or Ireland execution or other process 


issued on a judgment, decree, or order obtained in 
any court in favour of a creditor against the com- 
pany, or any member thereof as such, or any person 
authorised to be sued as nominal defendant on 
behalf of the company, is returned unsatisfied ; 


(d) If in Scotland the inducie of a charge for payment 


on an extract decree, or an extract registered bond, 
or an extract registered protest, have expired 
without payment being made; 


(e) If it is otherwise proved to the satisfaction of the 


Court that the company is unable to pay its debts : 


(v.) The court having jurisdiction to wind up a railway com- 


pany under the Abandonment of Railways Act, 1850, and 
the Abandonment of Railways Act, 1869, and the Acts 
amending them, shall be the High Court in England or 
Treland, or the Court of Session in Scotland, according as 
the railway was authorised to be made in England, Ireland, 
or Scotland, and the special provisions of those Acts shall 
apply to the winding-up with the substitution of references 
to this Act for references to the Companies Acts, 1862 
and 1867: 
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Provided that, subject to general rules and to orders Ora 
of transfer made, as respects England, under the authority” * 
of the Supreme Court of Judicature Act, 1873, and, as 
respects Ireland, under the authority of the Supreme Court 
of Judicature (Ireland) Act, 1877, the jurisdiction of the 
High Court in England or Ireland under this provision 
shall be exercised by the Chancery Division of that Court : 

(vi.) A petition for winding up a trustee savings bank may be 
presented by the National Debt Commissioners, or by a 
commissioner appointed under the Trustee Savings Banks 
Act, 1887, as well as by any person authorised under the 
other provisions of this Act to present a petition for 
winding up a company: 

(vii.) In the case of a limited partnership the provisions of this 
Act with respect to winding up shall apply with such 
modifications (if any) as may be provided by rules made 
by the Lord Chancellor with the concurrence of the 
President of the Board of Trade, and with the substitution 
of general partners for, directors. 

(2) Nothing in this part of this Act shall affect the operation of 
any enactment which provides for any partnership, association, or 
company being wound up, or being wound up as a company or as 
an unregistered company, under any enactment repealed by this 
Act, except that references in any such first-mentioned enactment 
to any such repealed enactment shall be read as references to the 
corresponding provision (if any) of this Act. 

It has been held in England that, if a company has no regis- 
tered office in the United Kingdom, that fact will not preclude 
liquidation if it has assets and liabilities in England, although 
there is a current liquidation in a foreign country ;1 but it has 
also been held that the fact of a company carrying on business 
both in England and Scotland will not justify an order for its 
liquidation by the English Courts? 


\ Mercantile Bank of Australa, [1892] 2 Ch. 204; Matheson Brothers, 1884, 
27 Ch. D. 225 ; North Australian Territory Co., Ltd. v. Goldsbrough, Mort & Co., 
Lid., 1889, 61 L. T. 717. 

2 In re Scottish Joint Stock Trust, 1900, 35 W. N. 114. See Buckley, The 
Companies Acts, 9th ed. p. 299 et seg.; Palmer, Company Precedents (Winding 
up), 10th ed. p. 17 et seq. 
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Nature and Varieties of Guardianship—When has the Court Jurisdiction to 
Appoint Guardians?— Practice in the Appointment of Guardians — 
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the Exercise of this Jurisdiction—Johnstone v. Beattte—Marquis of 
Buteés Case—More Recent English Practice—-Recent Scots Cases—Same 
Principles Applied to Insanity. 


aeue In every system of jurisprudence some provision is made for the 
ani 


varieties guardianship of the person and property of those who, by reason 
disukin. of nonage or mental alienation, are held to be incapable of manag- 
ing their affairs. The form which such provision takes differs in 
different systems, but such differences of practice do not affect 
the questions with which we are here concerned. But we may note 
that the scope of the functions assigned to a guardian by the 
law of the courts which appoint him is the limit of his powers 
wherever he may seek to exercise them. Thus, a curator bonis 
appointed in Scotland is concerned only with the estate, and not 
with the person, of his ward; this is the essential character of 
his office, and in foreign countries which recognise his appoint- 
ment, his powers will still be restricted to those accorded to him 
by the law of Scotland. 
Two questions fall to be considered in this chapter, viz.: In 
what circumstances have our Courts jurisdiction to appoint a 
guardian or guardians? and What recognition will foreign Courts 
give to such appointments ? 
When has In answering the first question, two principal considerations 
ae have to be noted. First, we are in the branch of law which 
eae deals with status or capacity, and therefore there is a pre-eminent 


guar- jurisdiction in the courts of the ward’s domicile; and, secondly, 
dians? 
249 


JURISDICTION IN GUARDIANSHIP 243 


since no court can enforce its decrees directly outside its own CuaP. 
territory, therefore, when the person of the ward or any part of : 
his property is within any particular territory, there must be 
Jurisdiction in the courts of that territory to appoint a guardian 

to act there. 

In Scotland, the Courts will appoint guardians when necessary Practice 
for the protection of the person of a minor or an insane person, or tee 
of their property situated in Scotland, subject to these important ™ent of 
: guardians, 

_ limitations :—(1) In making the appointment, a preference will be 
given to the guardians (if any) already appointed by the courts 

of the domicile! in the case of a ward domiciled abroad; (2) a 
guardian appointed by a foreign court is recognised to have a title 

to sue in Scotland on behalf of his ward in an action with reference 

to moveable property of the ward, and consequently no separate 

Seots appointment is necessary unless either there is heritage 

in Scotland to be vindicated in. the Scots Courts,? or the pro- 
tection of the ward’s person requires a fresh appointment or, 

at least, a confirmation of the foreign appointment. In one 
instructive case, Gordon v. Stair? an action was brought by the 
committee appointed by the Court of Chancery in England to 

the person and estate of an insane lady, and concluded for pay- 

ment of arrears of an annuity due to the ward, and also to have 

the defender ordained to convey certain Scots heritage in security 

for payment of the annuity. Objection was taken to the title of 

the English committee to bring the action. The Court intimated 

that if the pursuer would restrict the conclusions of the summons 

to those which were of a personal nature, all objection to the 
pursuer’s title would be removed. This was done, and the action 
proceeded as one merely for payment. It is to be noted that the 

ward, whose English guardian was there allowed to sue on her 
behalf in Scotland, was apparently a domiciled Scotswoman. In 


1 Of. Dicey, Conflict of Laws, 2nd ed. 478. 

2 Gordon v. Statr, 1835, 13 S. 1073; Sawyer v. Sloan, 1875, 3 R. 271. Cf. 
the English case of Didisheim v. London and-Westminster Bank, [1900] 2 Ch. 
15. See Bar’s. view of the distinction between a foreign guardian’s powers 
over moveables and over immoveables (Private International Law, Gillespie’s 
tr., 462). 

3 1835, 13 S. 1073. 
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the later case of Sawyer v. Sloan} a lunatic of English domicile 
had a liferent of estate, partly moveable and partly heritable, in 
Scotland. A curator bonis had been appointed in Scotland for 
the purpose of granting valid discharges of the payments made 
in respect of the ward’s liferent. When, however, the English 
Court of Chancery appointed a committee to the person and 
estate of the ward, the Court of Session recalled the appointment 
of the curator bonis on the ground that the English committee 
could grant valid discharges of the payments from the Scots 
estate. Lord President Inglis observed: “I do not think the 
principle of international law admits of any doubt. It is quite 
unnecessary that a fresh guardian should be appointed to manage 
personal estate even when situated in another country. The case 
of heritage of course is different.” 

There has been some doubt as to whether the Scots Guia 
will recognise any right in foreign guardians to deal with Scots 
heritage belonging to the ward, but the better view now seems 
to be that expressed in the dictum of Lord President Inglis 
quoted above, and that the Courts will exercise their own juris- 
diction to appoint a curator bonis to manage the heritable property 
of the ward situated in Scotland? This practice is in harmony 
with the doctrine of the English common law,* which is thus 
stated by Story: “There is no question whatsoever that, accord- 
ing to the doctrine of the common law, the rights of foreign 
guardians are not admitted over immoveable property situate 
in other countries. Those rights are deemed to be strictly 
territorial, and are not recognised as having any influence upon 
such property in other countries, whose systems of jurisprudence 
embrace different regulations, and require different duties and 
arrangements.” © 

11875, 3 R. 271. 


2 See Young v. Thomson, 1831, 9 S. 920, discussed by Lord Fraser in his 
Parent and Chald, at p. 749. 

3 Buchan v. Harvey, 1839, 2D. 275; Lamb, 1858, 20 D. 1323. See the 
discussion of these cases in Fraser, Parent and Child, 749, 750. 

4See Westlake, Private International Law, 4th ed. p. 207; Phillimore, - 
vol. iv. chap. 25, sec. 554 et seg. But cf Dicey, Conflict of Laws, 2nd ed. 
478. 

5 Story, Conflict of Laws, sec. 504; quoted and commented on by Fraser, 
Parent and Child, 749. 
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Legal incapacity due to nonage and insanity is but the legal Cxap. 
recognition of natural facts, and it has been urged, at least with |” 
reference to insanity, that no court need accept as final the deter- foreign 
mination of a foreign court on the fact of a person’s insanity. cere 
This may be the correct view, at least in principle, but it does not arene 
seem likely that our Courts would readily refuse recognition to 
the guardian of a foreign insane person appointed by the courts 
of his own country on the ground that those courts had erred in 
determining the fact of insanity.2 The question lies outside the 
rules of jurisdiction; for if the presence of the alleged insane 
person, or of his property, in Scotland renders the consideration 
of the person’s state of mind necessary, there is no doubt that 
the Scots Courts would have a jurisdiction to appoint a curator 
to protect his person or property so long as either remains 
in Scotland and therefore under the protection of the Scots 
Courts.’ 

Less controversy has arisen as to questions of jurisdiction in Inter- 
the appointment of guardians than in the further questions as sea 
to the rules of comity, which ought to be observed in the exercise a 
of such a jurisdiction. It was the latter class of question which exercise of 
gave rise to a conflict between the Court of Session and the Sree 
English Court of Chancery, leading to two important judgments 
of the House of Lords. The first of these was Johnstone v. Beattie,t Johnstone 
which arose in the following circumstances :—A young lady, of Seat 
Scots domicile and possessed of considerable heritable property 
in Scotland, was left by her deceased father under the tutory and 
curatory of a number of Scots gentlemen. Ata time when she 
was residing in England with her maternal grandfather a dispute 
arose between the latter and the Scots guardians as to her custody. 


The grandfather took proceedings to have the lady made a ward 


1 Bar (Gillespie’s tr.), 382. Within the United Kingdom this matter is 
regulated by Statute 16 & 17 Vict. c. 70,5, 52. See Jessel, M.R., on this 
statute in In re Talbot, 1882, 20 Ch. D. 269, at 272. 

2 Bar’s view is that the nature or degree of insanity involving civil incapa- 
city differs in different countries, and that one cannot be bound by the public 
law of another. Perhaps the rule as to the law of a person’s domicile (or 
nationality) determining questions of his capacity offers the true solution. 

3 See Wharton, Conflict of Laws, 3rd ed. vol. i. sec. 122. 

+1843, 10 Cl. & F. 42; 59 R. R. 23. 
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of the Court of Chancery. That Court, ignoring the guardians 
appointed by her father, made her a ward in Chancery, settled 
a scheme for her residence, and ordered accounts of her.estate to 
be lodged. The Scots tutors appealed to the House of Lords, 
and the ultimate Court of Appeal, after two hearings, upheld the 
action of the inferior court by a majority of three to two. The 
decision involved not only the jurisdiction of the court to provide 
guardianship for a minor found within its territory in cases where 
that might be necessary, but also that it was a proper exercise 
of such jurisdiction to ignore the properly constituted guardians 
appointed according to the law of the ward’s domicile. The 
former principle is undoubtedly sound, but the second was dis- 
sented from by Lord Campbell and Lord Brougham, and can hardly 
be said to have survived the judgment of the House of Lords in 
the case next to be noticed. 

In the Marquis of Bute’s case, the ward was a peer of the 
United Kingdom as well as in the peerage of Scotland, possessed 
of estate in both countries but mostly in England, and left an 
orphan by the death of his father when he was less than a year 
old. His father had appointed no guardians, but the Court of 
Chancery appointed his mother as his guardian, while the Court 
of Session appointed Lord James Stuart, heir-presumptive to the 
title, as his tutor-at-law. The mother died in 1859, leaving a will 
whereby she nominated two guardians. Their appointment was 
confirmed by the Court of Chancery, which settled a scheme for the 
ward’s education. In consequence of disputes between the two 
guardians, one of them removed the ward to Scotland. The Court of 
Chancery removed from office the English guardian who had taken 
the ward to Scotland. The remaining English guardian applied to 
the Court of Session to order delivery of the ward to him, but 
that Court placed him in the care of a Scots tutor appointed by 
it, and interdicted the removal of the child from Scotland. The 
English guardian appealed the Scots judgment to the House of 
Lords, which recalled the interlocutors of the Court of Session, 


1 Reported in House of Lords as Stuart v. Stuart, 1861, 4 Macq. 1; and 
in Court of Session as Stuart v. Moore, 1860, 22 D, 1504 ; 23 D. 51, 446, 595, 
and 902. (Another House of Lords report is 9 H. L. C. 440, sub nom. Stuart 
v. Bute.) 
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and remitted to that Court to make the orders necessary for Cuar. 
securing the return of the ward to the custody of the English aie 
guardian. 

The House of Lords, by recognising in the Marquis of Bute’s 
case the obligation, imposed by international comity, to assist the 
guardianship lawfully instituted in another country, has restored 
the law and practice to the sound principles which had been 
weakened by the judgment in Beatties case. In the Marquis of 
Bute’s case the Lord Chancellor (Campbell), who was one of the 
two judges who had dissented in Beattie’s case, expressed his view 
of that earlier judgment as follows:—*But all that can be con- 
sidered as judicially decided by the House (ic, in Beattie’s case) 
was, that if there be a foreign child in England, with guardians 
duly appointed in the child’s own country, the Court of Chancery 
may, without any previous: inquiry whether the appointment of 
other guardians in England is or is not necessary and would 
or would not be beneficial for the child, make an Order for the 
appointment of English guardians. Allowing the jurisdiction of 
the Court of Chancery, I thought that it was not properly exer- 
cised for the good of the infant, and that such an exercise of it 
was a dangerous precedent for the appointment of guardians to 
any foreign child residing casually in England for health, educa- 
tion, or amusement, the necessary consequence of which is that 
the ward, till reaching the age of twenty-one, cannot leave the 
realm of England without leave of the Court of Chancery. But 
the House did not decide, and no member of the House said, that 
foreign guardians are to be entirely ignored, or laid down any- 
thing to countenance the notion that a guardian who has been 
duly appointed in a foreign country, and who comes into England 
or Scotland to reclaim a ward stealthily carried away from him, 
is to be treated as a stranger and an intruder. On the contrary, 
an alien father, whose child had been so carried away from 
him and brought into England, would undoubtedly have the 
child restored to him in England by a writ of Habeas Corpus, 
and I believe that the same remedy could be afforded to a 
foreign guardian standing im loco parentis on the ravishment of 
his ward.” } 


14 Macq., at 62. See a case of ignoring of foreign guardians and their 
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Crap. The two principles which result from these cases, viz. (1) the 

NT undoubted jurisdiction of the court in whose territory a minor 
is found to make provision for his guardianship, and (2) the 
restriction ex comitate on the exercise of such jurisdiction where 
foreign guardians are already in office, are clearly brought out 
in Lord Brougham’s (dissenting) opinion in Beattie’s case :1 “Most 
of the authorities in the general law of Europe seem agreed that 
the guardian validly appointed in any given country has an 
authority for the protection of the ward and the administration 
of his personal estate everywhere, ex comitate: and the manifest 
convenience of this comitas, as well as the evident consideration 
that the appointment is eminently of a personal nature, appears 
to justify this position. The guardian is a substitute for: the 
parent; and the artificial relation resembling the natural, from 
which it flows, ought surely to follow the same analogies, and to 
extend everywhere with the person.” Again, after discussing the 
views of various continental jurists, “Now can it be doubted that 
these principles, although not sufficient to exclude the jurisdiction 
of the Court in any given country, would be abundantly sufficient 
to restrain its exercise; in other words, that they would prescribe 
to the Court, in which the infant’s protection either as to- person 
or property came in question, the sound sense of limiting its 
inquiry in the first instance to the question whether the infant 
was unprotected or had a guardian already appointed validly by 
the Court, or according to the law of the country to which she 
belonged and in which her property was situated? If it were 
found, in the result of this inquiry, that the infant had such 
guardians, would it not follow that to them the Court should 
leave the matter, or, at the most, should only appoint them or 
rather confirm their appointment, in order to remove: every 
shadow of doubt respecting their title to act?” 

More Since the Marquis of Bute’s case, the English Court of Chancery 


English has frequently exercised, or refrained from exercising, its jurisdic- 


practice. 


rights by the Court of Chancery (Dawson v. Jay, 1854, 3 De GM. & G 
764) explained (or “explained away”) by Lord Chancellor Campbell, 
at p. 64. 

1 Johnstone v. Beattie, 1843, 10 Cl. & F. 42, at p. 94. 

2 At 97. 
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tion in the matter of guardianship with that full regard for the a 
rights of guardians already in office which the House of Lords *¥* 
desiderated.! In one case? James, V.-C., referred to the doctrine 
of comity in these terms: “I am bound to respect the rights and 
authority of that (Italian) Court, as, if our positions were reversed, 

I should expect the Italian Court to respect mine.” 

In more recent Scottish practice, the general rule that the Recent 
rights of a foreign guardian duly appointed will be respected and ibe 
enforced over wards in Scotland, no less than the rights of their 
natural parents would be, is sufficiently illustrated® Yet the 
qualification of this principle, enforced by the House of Lords in 
the Marquis of Bute’s case, viz. that the interests of the ward 
are the predominant consideration, also receives effect. The Scots 
Courts have refused to ordain the delivery of children found in 
Scotland to foreign guardians * appointed by their parents, and that 
course has been taken even where the parent ® of the child has 
sought its delivery. The “ first duty ” of the Court was described 
by Lord President Robertson to be “what is best to be done in 
the interests of the child.” 6 

Where the incapacity arises from insanity, no less than in the Same 
case of non-age, there is an unquestioned jurisdiction in the courts allel to 
of the country where the insane person or his estate is found, to senity- 
appoint a guardian for the protection of the ward or of his pro- 
perty; but here, too, there is a pre-eminent jurisdiction in the courts 
of the ward’s domicile, and their appointment should ex comitate 
receive extra-territorial recognition, and be enforced by whatever 
foreign courts the guardians require to appeal to for assistance 
in their administration. These principles were duly recognised 
in the case of Reid v. Reid.’ A man of Scottish birth, but engaged 
in business in England, became insane while on a visit to Scot- 
land. He had heritable property in England, but none in Scotland, 


1See eg. Nugent v. Vetzera, 1866, L. R. 2 Eq. 704. 

2 Savini v. Lousada, 1870, 22 L. T. 61; 18 W. R. 245. 

3 Maquay v. Campbell, 1888, 15 R. 606; Marchette v. Marchetti, 1901, 3 F, 
888. 

4 Fenwick v. Hannah’s Trs., 1893, 20 R. 848. 

5 Monereiff, 1891, 18 R. 1029. — 
6 In Fenwick, 1898, 20 R. 848. 
7 1887, 24S. L. R. 281. 
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and the greater part of his moveable estate was in England. His 
wife petitioned for the appointment of a curator bonis, and this 
petition was opposed by his English attorney and certain rela- 
tives. Lord Trayner made only an interim appointment, and thus 
explained the principles of his jurisdiction: “If Mr. Reid had 
heritable estate in Scotland or had his domicile there I would 
have no difficulty in making the appointment craved. But he 
has no heritable property in Scotland, and whether his domicile 
is in England or Scotland will depend upon circumstances requir- 
ing investigation. Mr. Reid has, however, some moveable estate 
in Scotland, and is confessedly unfit to manage his own affairs. 
His incapacity, if it did not commence in Scotland, at least 
developed itself there to such an extent as to require him to be 
placed in confinement. His affairs require, in the interests of all 
concerned, to be attended to, and he has no guardian or anyone 
with an unquestioned title to do so. In these circumstances it 
appears to me that the Court, within whose jurisdiction the 
necessity has arisen for the appointment of such a guardian, 
should make such an appointment, and I will accordingly do so. 
But the statement in the answers certainly indicates that the 
appointment might best be made where the bulk of the ward’s 
estate is situated. I therefore make the present appointment in the 
first instance only ad interim, so that the respondents may not be 
embarrassed by the appointment I make in any proceedings they 
may be advised to take in England.” 


CHAPTER XVII 


JURISDICTION IN ACTIONS TRANSFERRED AGAINST 
REPRESENTATIVES 


Transference : its Definition—Formerly by Action of Transference—Now by 
Minute — New Defender must be Subject to the Jurisdiction — The 
Case of Representatives of Trustees in Scots Trust Distinguished— 
Principle of Effectiveness. 


“Upon the death of a defender, during a dependence, the action Transfer- 


must be transferred against his heirs or executors in statu quo, 
reserving all defences, both against the passive titles, and in the 
principal cause.” ! 
“Transference is that step whereby a depending action is 
transferred from a person deceased to his representative.” ® 
This transference of a depending process against the representa- 
tives of a defender who has died pendente processu used to be ? 


ence: 
definition. 


Perey 


action 


of trans- 


' - achieved by an action of transference, which concluded for transfer ference: 


of the principal action, and of execution on the decree pronounced 
therein, against the defenders in the action of transference. This 
cumbrous procedure was rendered obsolete by sec. 96 of the Court 
of Session Act, 1868,3 which provided that “where a cause may be 
transferred” it shall be competent to do so by a minute in the 
depending process, asking that the cause should be transferred 
against the new defenders. Such a minute must be served upon 
the party against whom transference is sought, and if he does not 
appear and satisfy the Court that no such transference should be 
made, the Court will pronounce an interlocutor holding the cause 
to be transferred against him. He is thereby made the defender 


1 Bankton, Inst. bk. iv. tit. xxiv. s. 64. 
? Bell’s Dictionary voce “Transference.” Cf. Erskine, Inst. iv. 1, 60. 


8 31 & 32 Vict. c. 100. See also secs. 97 and 98 as to procedure in place of’ 


combined actions of wakening and transference and as to transference of causes 


in the Inner House. 
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its 
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in the action, which proceeds against him as it would have done 
against the original defender. 

Whether the transference be brought about by the old pro- 
cedure or the new, the same requirement obtains—that the new 
defender must be subject to the jurisdiction of the court in which 
he is to be convened. It was at one time argued that the position 
of representative of a deceased defender who was himself a Scots- 
man or otherwise subject to the jurisdiction of the Scots Courts 
would be sufficient to give those courts jurisdiction over the 
representative. This contention has been rejected in a series of 
cases. The statement of Lord Gillies in one of the earliest of these 
cases has been adopted and approved by Lord President Inglis: ? 
“Tt is said that an action of transference is different from an 
original action against a foreigner; and that, if the original action 
was raised against a deceased relative, it may be transferred 
against his representatives, though domiciled abroad. But this 
is erroneous. An action of transference cannot effectually proceed 
against any defenders who are not amenable to the jurisdiction of 
this Court.”*® In Reoch v. Rob,’ the original defender had been 
subject to the jurisdiction in virtue of residence in Scotland. In 
the later case of Cameron v. Chapman, jurisdiction had been 
constituted against the original defender by arrestment, and this 
arrestment was held to be ineffective as a ground of jurisdiction 
against that defender’s representatives in an action of transference. 
In the case of Mackenzie v. Drummond’s Ears. a pursuer, who 
had obtained a verdict, raised an action of transference against 
the executors of the defender, who had died before the verdict 
was applied. The executors were two in number, neither reat 
dent in Scotland, but one owning heritage there in his individual 
capacity. As jurisdiction was required against both gua executors, 
the action failed. Lord President Inglis quoted with approval 


1 On the questions as to who is a representative of a deceased defender for 
the purpose of transference of actions see Clelland v. Baillie, 1845, 7 D. 461, 
and as to the stage at which defences based on want of representative capacity 
should be considered see Wilson v. Vans Agnew, 1828, 6 S. 927; Parks v. Stair, 
1854, 16 D. 1105. ; 

2 In Mackenzie v. Drummond’s Exrs., 1868, 6 M. 982, at 935. 

3 Reoch (or M‘Lachlan) v. Rob, 1881, 9 S. 588, at 592, 3. 

41838, 16 S. 907. 

5 1868, 6 M. 932. 
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the dictum of Lord Gillies in Reoch (supra), and stated that, with C#ar. 
: : XVII. 

the two cases of Reoch and Cameron standing together, it was 
“impossible to dispute the general proposition, that when an action 
has been brought against a person subject to the jurisdiction of 
this Court, and he dies before judgment is obtained, the action 
cannot be transferred against his representatives, unless they 
themselves are subject to its jurisdiction.” The argument that 
Mackenzie’s case was distinguishable from these two cases, in respect 
that litiscontestation had taken place in the original action before 
the death of the defender, was rejected. The ground of the decision 
was thus explained by the Lord President: “Decree could not be 
enforced against” the executor’s “heritable estate, and that is 
probably a conclusive test.” 

The result of these three cases has been thus summed up by 
Lord Kyllachy:! “I think it must be acknowledged that where 
jurisdiction exists as against a party on the ground of domicile or 
residence, or by virtue, eg. of arrestment, such jurisdiction does 
not transmit against his representatives after his death. must 
also be taken as settled by the, cases I have referred to, that 
jurisdiction does not transmit, although the action has been brought 
during the deceased’s life and he has died pendente processu. In 
particular, the case of Mackenzie decides that, even where the 
defender, duly convened, dies after his adversary has obtained 
a verdict, the action cannot be transferred against his English 
executors.” 

In the case of Rintowl, in which Lord Kyllachy expressed these The case 
views, the question concerned the jurisdiction of the Scots Courts cade 


sentatives 
over the representatives of a deceased party who had been a trustee of trustees 


in a Scottish trust, and in that case his Lordship held that the cui 
representatives were subject, as such, to the jurisdiction. The eaehad 
distinction would seem to be based on the fact that in succeeding 
to the deceased they in turn had become Scots trustees, vested in 
the administration of a Scots trust, and therefore liable to account 
in the Scots Courts wherever they might themselves happen to 
be resident. The case treated of in this chapter must be clearly 
distinguished from those cases treated in a former chapter,’ where 

1In Rintoul v. Garroway, 1898 (O. H.), 5 8. L. T. 306. 

2 Chap. XIV. on “Jurisdiction in Succession and Trusts.” 


CHAP. 
XVII. 


Principle 
of effec- 
tiveness. 


254 JURISDICTION AGAINST REPRESENTATIVES 


the ground of jurisdiction was the official position of a trustee or 
executor in a Scots trust or executry. - 

The distinction indicated in the last paragraph is in strict 
accordance with the principle of effectiveness. So long as a 
foreigner has merely the representative character, and is not 
vested in any estate of the deceased defender situated in this 
country, there is no power in the courts to make their decrees 
operative against him. When once, however, the representative 
has acquired a fiduciary relation to an estate in Scotland, whether 
as trustee or executor, the funds which he administers are subject 
to the control of the courts of this country, and no good reason 
can be urged against his subjection to their jurisdiction in such 
fiduciary capacity. 


CHAPTER XVIII 


PROROGATED JURISDICTION 


Nature and Effect of Prorogation generally—Are any Parties Disqualified 
from Prorogating the Jurisdiction ?—Prorogation may be Express or Tacit 
—-When Prorogation is and is not Permissible—Does Consent to Registra- 
tion infer Prorogation ?—-Do Executors Prorogate the Jurisdiction by 
Applying for and Obtaining Confirmation ?—Agreement to Prorogate 
the Jurisdiction of a Foreign Court. 


“ PROROGATED jurisdiction,” says Erskine,! “is that which is by the 
consent of parties conferred on a judge who, without such con- 
sent, would be incompetent.” The jurisdiction which is thus 
conferred is recognised in the civil law? and in most modern 
systems? It is founded on what has been called * the “ principle 
of submission,” viz. that a party may voluntarily submit his case 
to the judgment of a court which, apart from such submission, 
has no jurisdiction over him. The effect of such submission is 
- that the party submitting is barred from subsequently questioning 
the jurisdiction to which he himself has submitted. He is bound, 
as by contract with his adversary, to recognise the validity of the 
court’s judgment. But while jurisdiction by prorogation thus rests 
primarily on consent of parties, as in an arbitration, it is necessary 
also that the action in question is one appropriate in its nature for 
the determination of the court appealed to. It is only when this is 
so that the plea of “no jurisdiction” is personal to a defender, and 
it is only when the plea is personal to the parties that jurisdiction 


1 Inst. i. 2, 27. 

2 Dig. v. 1,1. See Guthrie’s Savigny, 196. 

3 See Bar, Provate International Law (Gillespie’s tr.), 922. It is recognised 
in English Law. Dicey, Conflict of Laws, 2nd ed. 44; cf. Rousillon v. Rousillon, 
1880, 14 Ch. D. 351; Schebsby v. Westenholz, 1870, L. R. 6 Q. B. 155 at 161. 

* Dicey, Conflict of Laws, 2nd ed. 44, thus states the principle: “The 
sovereign of a country, acting through the Courts thereof, has a right to exercise 
jurisdiction over any person who voluntarily submits to his jurisdiction, or, in 
other words, the Courts of a country are Courts of competent jurisdiction over 
any person who voluntarily submits op there jurisdiction.” 


Nature 


and effect 


of proro- 
gation 
generally. 
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Cuap. may be prorogated. When it is the nature of the action, and not 
aie merely the situation of the parties, that makes the court incom- 
petent, there is no room for the principle of submission. We 
shall subsequently consider what are the precise limits within 
which the principle may be given effect to, and the circum- 
stances under which prorogation is allowed. 
Are any Erskine! appears to have held, and in one case? it was said, 
Teraali that a foreigner cannot prorogate the jurisdiction of the Court, 
fied from but, as was afterwards * pointed out, this déctwm was not necessary 
gating the for the decision of the case, and it has not been followed. The 
a cs view stated by Lord Deas in Thompson v. Whitehead that a 
foreigner may prorogate the jurisdiction of the Court in matters 
competent for its decision, is now the received doctrine® Even a 
foreign sovereign may prorogate the jurisdiction of the Court,® 
and there would seem to be no reason why a foreign pursuer and 
defender should not prorogate the jurisdiction in a case appropriate 
for the judgment of the Court.’ A foreigner so prorogating the 
jurisdiction is just as much subject to the jurisdiction as if he were 
a resident Scot. It has been said that prorogation cannot be 
pleaded against the Crown,? but in one case it was recognised 
that the Crown may prorogate the jurisdiction of an inferior 
court to which it would not otherwise be subject. 


Frocoge. Jurisdiction may be prorogated expressly or tacitly. A pur- 
ion may 

b 

oe Te 1 Inst. i. 2, 29. 


2 Reoch (or M ‘Lachlan) v. Rob, 1831, 9 8. 588. 

3 Per Lord Kyllachy in Assets 0o., Ltd. v. Falla’s Tr., 1894, 22 R. 178. 

4 1862, 24 D. 331, at p. 355. 

5 White v. Spottiswoode, 1846, 8 D. 952; Longmuir v. Longmwir, 1850, 
12 D. 926; Assets Co., Ltd. v. Falla’s Tr., 1894, 22 R. 178; Gill v. Cutler, 
1895, 23 R. 371. 

8 See Chap. I. p. 15. 

7 But of Lord Young’s (dissenting) judgment in Gull v. Cutler, 1895, 23 R. 
371, and opinion of Malins, V.-C., in Matthae: v. Galitzin, 1874, L. R. 18 Eq. 340 : 
“A foreigner resident abroad cannot bring another foreigner into this Court 
respecting property with which this Court has nothing to do. The Court is 
not to be made a vehicle for settling disputes between parties resident 
abroad.” 

8 Lord Trayner in Gill v. Cutler, 1895, 23 R. 371. 

® Erskine, Inst. i. 2, 27; Principles, i. 2, 18; Stat 1600, c. 14; Eyres v. 
Hunter & Campbell, 1711, M. 7596. 

10 Somerville v. The Lord Advocate, 1893, 20 R. 1050. 

1 Lord Deas in Thompson v. Whitehead, 1862, 24 D. 331. 
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suer prorogates the jurisdiction of the Court by raising his action.! Cuar. 
A defender may do so expressly, either in his defences or by a ice 
minute in the cause,? or by some separate agreement or under- 
taking *® with reference to the action; and, while it is thought that 

a party (eg. an insurance company) may give an effectual under- 
taking to submit to the jurisdiction of a court, to which he is not 
otherwise subject, all questions relating to contracts entered into 

with persons living within that court’s territory, it would seem 

that a more general undertaking to prorogate jurisdiction, not 
limited to any particular legal questions, would be disregarded as 

being an illegitimate attempt to oust the judicial power of the 
country to which the party properly belongs. A defender will 

be held to have prorogated jurisdiction tacitly if he lodge defences, 
dilatory or peremptory, without pleading “no jurisdiction.” >’ The 
maxim is primus actus judicti est judicis approbatorius. In one 

case,° an action of reduction, the defender lodged preliminary 
defences without challenging the jurisdiction. These were 
repelled, and he forthwith satisfied the production; at, adjust- 

ment a plea of no jurisdiction was added. It was held that 

the plea was too late, and that jurisdiction had been prorogated. 

But if a defender timeously pleads no jurisdiction, and his plea 

is repelled, the circumstance of his thereafter proponing other 
defences would not infer submission to the jurisdiction.’ 

The jurisdiction of the Court may be prorogated in all cases When 

which from their nature or extent are appropriate for its deter- Porce™ 


tion is and 
mination, but no prorogation is allowed of the jurisdiction of a nti Gd 

1 Erskine, Inst. i. 2, 27. 

2 Longmuir v. Longmuir, 1850, 12 D. 926; Lord Macdonald, 1864, 2 M. 
1194 ; Irvine v. Hart & Son, 1869, 7 M. 723 ; International Exhibition v. Bapty, 
1891, 18 R. 843. 

8 Elderslie Steamship Co., Ltd. v. Burrell & Son, 1895, 22 R. 389. 

* Bar, Private International Law (Gillespie’s tr.), 923. 

5 Erskine, Inst. i. 2, 27 ; Service v. Chalmers, 1627, M. 7805 ; A. v. B., 1678, 
M. 7306 ; Forrest v. Harvie, 1845, 4 Bell’s App. 197; White v. Spottiswoode, 
1846, 8 D. 952 ; Dundee Provident Property Investment Co. v. Macdonald, 1884. 
11 R. 537; Assets Co., Lid. v. Falla’s Tr., 1894, 22 R. 178. 

6 Assets Co., Lid. v. Falla’s Tr., 1894, 22 R. 178. 

* Erskine, Inst. i. 2, 27; Shaw v. Buchanan, 1696, M. 7314; cf. Hallyburton 
v. Blair, 1836, 14 8. 859, a very special case, in which a party was held barred 
from recurring to a plea of incompetency stated an limine. It was expressly 
said that the case was not to be “drawn into a precedent.” : 

1 


> 
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judge whose term of office has expired, or of one acting outwith 
the limits of his territory, or of one disqualified by reason of his 
relationship to any of the parties? or from having an interest 
in the subject matter of the cause,? or when the case has been 
remitted to some other judge.* It would seem, however, that pro- 
rogation may be validly made of the jurisdiction of a person who 
is “holden and reputed” a competent judge although, in reality, 
he is not entitled to the office. 

Further, it is incompetent to prorogate the jurisdiction of the 
Court in actions which from their nature are appropriated by 
statute or custom exclusively to another Scots or British tribunal.® 
For example, no consent of parties would entitle the Court of 
Session to decide the right to a peerage, or to exercise original 
jurisdiction in a process of cessio, or in a case under the Workmen’s 
Compensation Act. Nor is it competent to prorogate jurisdiction 
in actions in regard to which, from the amount involved, another 
Court has privative jurisdiction.’”. If it is sought to prorogate 
jurisdiction in such circumstances—de causd in causam—it is pars 
Jjudicis to refuse to exercise jurisdiction.® 

Similarly, it is thought that it is incompetent to prorogate the 
jurisdiction of the Court in all cases in regard to which our law 
recognises that the courts of another country have exclusive juris- 
diction. For example, it is now held that the forwm of the spouses’ 
domicile has exclusive jurisdiction in actions of divorce.® It would 
therefore be incompetent for foreign spouses, domiciled say in 


1 Erskine, Inst. i. 2, 29. 

2 Stat. 1681, c. 18; Erskine, Inst. i. 2,21; Ommaney v. Smith, 1851, 13 D. 
678. 

3 Mackay, Manual, 63 ; Dove Wilson, Sheriff Court Practice, 4th ed. 86. 

4 Kirk v. Hotchkis, 1832, 10 S. 655. 

5 M‘Arthur v. Linton, 1864, 2 M. 461; Stair, iv. 42, 12. 

6 Erskine, Inst. i. 2, 30; Mackay, Manual, 63; Kennedy, 1611, M. 7307; 
Bethune, 1681, M. 7307; Clark v. Robertson, 1783, M.'7532 ; Lawrie & Pinkerton, 
January 31, 1812, F.C. ; Morton v. Gardiner, 1871, 9 M.548. Cf. Lord Brougham 
in Forrest v. Harvie, 1845, 4 Bell’s App. 197: “If parties were ever so con- 
senting to the Court of Chancery, for example, in this country exercising 
jurisdiction as a Court of Probate, granting probate of a will, that would not 
prorogate, as the civilians term it, the jurisdiction of the Court of Chancery.” 

7 Sheriff Clerks v. Commissaries, 1748, M. 7310. But ef. Erskine, Inst. i. 2, 
30, and Note (c) Nicolson’s ed. vol. i. p. 51. 

8 Lawrie & Pinkerton, January 31, 1812, F. C. 

9 See Chap. XII. p. 176. 
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France, to prorogate the jurisdiction of the Court in such an CaP. 


action.1 It was, indeed, held in one old divorce case? that the 
jurisdiction of the Commissaries might be prorogated, but in 
Ringer v. Churchill® the possibility of the plea of prorogation in 
such cases was distinctly repudiated, on the ground that “it would 
open a convenient and dangerous door to collusion in every case.” 4 
In A. v. B> a defender, after the Lord Ordinary had pronounced 
decree on the merits, pleaded no jurisdiction on the ground that 
his domicile was English. It was said by one of the judges that 
the plea came too late, as if prorogation might be possible, but it 
is evident from the report that the Court proceeded on the ground 
that a Scots domicile was established. Neither is Gudin v. Gudin® 
any authority, as has been suggested,’ for the view that in con- 
sistorial cases generally there may be prorogation of jurisdiction. 
That was not a case of divorce, but merely an action for implement 
of an obligation undertaken in an agreement which, inter alia, pro- 
vided for the parties executing a deed of separation. The ratio of 
Lord Moncreiff’s opinion in Ringer v. Churchill® is undoubtedly of 
the greatest weight, but it is suggested that the more general rule 
above suggested is of itself a sufficient reason for the refusal of 
prorogation in actions of divorce. However much parties might 
consent, the Court could not be justified in assuming jurisdiction 
in cases in regard to which our law recognises that the only com- 
petent forum is the court of another country. So, also, it is 
thought that prorogation is incompetent in such actions with refer- 
ence to foreign land as are held to be properly brought only in the 
Jorum sitis.° In such cases, also, it is pars judicts to refuse to 
exercise jurisdiction. 


1 And this is so recognised in “all civilised States,” Bar, (Gillespie’s tr.), 


399. 
2 Murray v. Lindley, March 8, 1805, F.C. ; M. “Forum Competens,” App. 5. 
3 1840, 2 D. 307. 4 Per Lord Moncreiff. 
5 1873, 10S. L. R. 290. 6 1886, 14 R. 213. 


7 Gillespie’s Notes to Bar, Private International Law, 924 and 937. 

8 1840, 2 D. 307. 

®° Mackay, Manual, 63. 

10 See Chap. X. p. 186; but of Bar, Private International Law (Gillespie’s 
tr.), 910. 

1 Redding v. Redding, 1888, 15 R. 1102. The dicta in Watts v. Watts, 1885, 
12 R. 894, apparently to a contrary effect, cannot be regarded as authoritative. 
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Further, it may be noted, as connected with the subject of 
prorogation, that in cases where a special jurisdiction is conferred 
by statute, prorogation or.consent of parties will not justify any 
deviation from the statutory provisions by virtue of which the 
jurisdiction is brought into operation,’ although minor forms such 
as “the length of inducie and personal service, may be dispensed 
with of consent.”? When, however, there has been, by consent, 
a deviation not “from the process necessary to bring the jurisdic- 
tion into operation, but from the statutory procedure in its subse- 
quent progress,” the only effect is to make the judge an arbiter 
whose judgment will be final and not subject to appeal.* 

The practice of consenting to the registration of bonds and 
other obligatory deeds in the Books of Court in order that execu- 
tion may pass thereon against the grantor, as on a decree of the 
Court, grew up as an incident of the establishment of our Courts 
of Justice. The old form of the clause of consent was as follows :— 
« And, for the more security, we are content, and consent, thir 
presents be insert and registrat in the Books of Council and 
Session, or others competent, to have the strength of an decreet 
of the Lords or Judges thereof interponed thereto, that letters of 
horning on six days, and others necessar, in form as effeirs, may be 
direct herupon; and to that effect constitutes . . . our procura- 
tors, etc.” By statute, it was provided that deeds might be so 
registered after the death of both the grantee® and the grantor,* 
and it was also by statute provided that protests of bills,’ both 
foreign and inland, and promissory notes* might be registered to 
the effect that they might have “the authority of the judges inter- 
poned thereto, that letters of horning upon a simple charge of six 
days, and executorials necessary may pass thereupon . . . siclike, 
and in the same manner, as upon registrat bonds, or decreets of 


1 Forrest v. Harvey, 1841, 4 D. 97; affd. 1845, 4 Bell’s App. 197 ; Cumming 
y. Munro, 1833, 12 8. 61. 

2 Mackay, Manual, 64. 

3 Ibid. 

4 Bell, Lectures on Conveyancing, i. 219. 

5 1693, c. 15. 

6 1696, c. 39. 

71681, c. 20; 1696, c. 36. 

8 12 Geo. 11. c. 72, s. 86, made perpetual by 23 Geo. 111. c, 18, s, 55. 
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registration, proceeding upon consent of parties.” The modern CHap. 

: : : XVIII. 
form of the clause of consent, viz. “I consent to registration for 
‘preservation and execution,” has the same effect as the old 
form. The old form would seem at first sight to import a 
prorogation of jurisdiction. But this is not so. The consent is 
merely that the deed shall have the effect of a decree containing 
warrant for summary diligence. The consent to registration does 
not infer prorogation ; on the contrary, it assumes an existing 
jurisdiction.” 

When foreigners expede confirmation in Scotland to a deceased Do execu- 
domiciled Scot they thereby subject themselves to the jurisdiction *°™s Pr 


rogate | 
of the Court in matters connected with the administration of the nove 
estate.2 Such executors may also be subject to the jurisdiction of applying 
r an 


the courts of their own country. It has to be noted, however, obtaining 
that the jurisdiction thus exercised by the Scots Courts depends Sonam: 
on general principles of jurisprudence, and is in no way dependent 
on the terms of the Confirmation and Probate Act,’ by virtue of 
which Scots executors and English and Irish executors and 
administrators obtain a title, on confirmation, entitling them to 
uplift the Scots moveable estate of the deceased. This Act does 
not deal directly or indirectly with the subject of jurisdiction, 
and does not confer any new jurisdiction on the Scots Courts.® 
Further, jurisdiction against such executors may be exercised by 
the Court of Session only. Confirmation in terms of the Act 
and the amending provisions of the Sheriff Court Acts is, no 
doubt, granted to the executor by the Sheriff, but that circum- 
stance neither confers on the Sheriff jurisdiction in actions 
against executors who are not otherwise subject to his jurisdic- 


11681, ¢. 20. 

2 Erskine, Inst. i. 2, 4and i. 2, 28; Graham Stewart, Law of Diligence, 401- 
416 ; Mackenzie v. Hall, 1854, 17 D. 164; Don v. Kealey, 1850, 12 D. 1016; 
Harvey, Hall & Co. v. Black, 1831, 9 8. 785; Charteris v. Clydesdale Bank, 1882, 
19S. L. R. 602 ; Davis v. Cadman, 1897, 24 R. 297. By the Act 1685, c. 38, 
it is provided that no clerk of an inferior court shall register any writing, 
either for preservation or execution, against a party dwelling without the 
judge’s jurisdiction. 

~ 3 Per Lord President Inglis in Hamilton v. Hardie, 1888, 16 R. 192; Bar, 
Private International Law, Gillespie’s Note, p. 938. 

+ Hamilton v. Hardie, cit sup., per Lord Shand. 

5 1858, 21 & 22 Vict. c. 56. 

® Per Lord Watson in Orr Ewing’s Tr. v. Orr Ewing, 1885, 13 R. (H. L.) 1. 
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Cuap. tion nor infers any prorogation of his jurisdiction on the part 


XVIII. of the executors! 
cares An agreement whereby a party agrees to prorogate the juris- 
ment to 


prorogate diction of a foreign court in a particular case will be recognised in 
the juris our Courts, and the party so agreeing will not be allowed to sue in 
B lorze Scotland so long as the foreign court has not refused to exercise 
its jurisdiction. Until the foreign court so refuses, the party who 
agreed to prorogate its jurisdiction will not be heard to say that it 
has no jurisdiction to try the case.?_ If, however, the case were one 
in regard to which the Scots Courts have obviously exclusive juris- 
diction, ¢.g. a question as to the title to Scots heritage, probably 
this rule would not be followed. 
1 Halliday’s Exr. v. Halliday’s Ears, 1886, 14 R. 251; Watt v. Richmond’s 
Lrs., Guthrie’s Select Cases, 1st Series, 241; Kyd v. Readdte, 1902, 19 S. L. 
Rev. 88; M‘Morine v. Cowie, 1845, 7 D. 270. Cf. Black v. Duncan, 1827, 


68. 261, 
2 Eldershie Steamship Co., Ltd. v. Burrell & Son, 1895, 22 R. 389. 
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RECONVENTION 


General Statement of Doctrine—Ratio of the Doctrine. Is it a Proper 
Source of Jurisdiction? Is it a Species of Prorogated Jurisdiction ?— 
Parties to the actio reconventionis must be Same as in the actio conventionis 
—The two Actions must Arise ex eodem negotio or be ejusdem generis— 
What are Actions im eodem negotio?—What are Claims ejusdem generis? 
—The actio reconventionis must be Raised before the actio conventionis 
is out of Court — Must the Action by the Foreigner always Precede 
the Action against him? —The actio conventionis must be a Separate 
Action in which Pursuer voluntarily Submits to the Jurisdic- 
tion— The Sum sued for in the actio reconventionis is not Limited 
by the Conclusions of the actio conventionis—Reconvention does not 
Extend the Court’s Jurisdiction ratione materie—Will Reconvention be 
Allowed if there is no Relevant Defence to the actio conventionis ?— 
Not Necessary to Set Forth the Ground of Jurisdiction in the actio 
reconventionis—Service of the actio reconventionis—Reconvention is Avail- 
able to Foreign Defenders in our Coprts—Reconvention in English Courts 
—International Recognition of Jurisdiction reconventione—Has the 
Decree in the actio reconventionis any International Validity Entitling 
it to Recognition in Foreign Courts? 


RECONVENTION is not referred to by Stair or Erskine or Kames, General 


and it is mentioned only incidentally by Bankton,1 but the ieee 


doctrine seems to have been recognised in our law from an early 4°ctrine. 
period? It is not, however, till about the middle of the nine- 
teenth century that we find any full judicial exposition of the 
doctrine? 

Questions have been raised, on the one hand, as to whether 


liv. 23,15. In dealing with the necessity for a mandatory or factor in 
suits raised by foreigners he says: “Such factor is likewise bound . . . to 
find caution to answer the defender’s claim in a reconvention or counter 
action.” : 

2 Kirkhead v. Natrne, 1628, M. 4839 ; Vans v. Sandilands and Others, 1675, 
M. 4840; Black & Knox v. Ellis, 1803, M., App. voce “ Foreign,” 7; Smyth v. 
Ninian, 1826, 5 S. 8; cf. Balle & Brink v. Benton, 1763, M. 4036, and Ashton, 
Hodgson & Co. v. Mackrill, 1773, M. 4835. 

3 White v. Spottiswoode, 1846, 8 D. 952; Ord v. Barton, 1847,9 D. 541; 
M‘Ewan’s Tr. v. Robertson, 1852, 15 D. 265; Batlle v. Hume, 1852, 15 D. 
267; Thompson v. Whitehead, 1862, 24 D. 331; Morison & Milne v. Massa, 


1866, 5 M. 130; Longworth v. Yelverton, 1868, 7 M. 70. 
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reconvention is not merely a species of prorogated jurisdiction, 
and, on the other, as to whether it can be described in any proper 
sense as a source of jurisdiction at all. These questions will be con- 
sidered immediately. In the meantime, reconvention may be defined 
generally as the doctrine according to which it is held that, if a 
foreign pursuer brings an action in our Courts, the defender may 
bring a counter action against the foreigner while the first action 
is pending, provided that the claims in both actions are of the 
same nature, or arise out of the same transaction or course of 
dealing. The original action, at the instance of the foreigner, 
is known as the actio conventionis, The counter action directed 
against the foreigner is known as the actio reconventionis. 

The doctrine of reconvention, as understood and followed in 
our law, rests on somewhat ill-defined principles. In effect it 
clearly results in the Court exercising jurisdiction against 
foreigners, but it is not so easy to determine the precise grounds 
on which this exercise of jurisdiction is justified. 

It may be said at once that the difficulty in determining the 
ratio of the doctrine arises from the fact that its existence in our 
law has been founded mainly on certain texts of the civil law, 
which applied to circumstances entirely different from those in 
which the doctrine has been applied in Scots practice. In 
particular, two texts in the Digest have been founded on. One? 
of these consists merely of a general statement that if a party 
who is not liable to be sued at a particular place brings an action 
in that place he may be compelled to defend actions there, and to 
appear before the same judge. The other? provides for a special 
application of this rule to courts of limited jurisdiction. Again, 
in the Novels, it is laid down that where a defender has a counter- 
claim against a pursuer he must bring it before the same judge, 
unless he wait till the end of the action, when he may sue for his 
counter claim in any other court in which his opponent may be 
convened. These texts, however, had no reference to the estab- 
lishment of jurisdiction against foreigners. They were merely 
rules of pleading, regulating procedure in actions between subjects 
of one empire.* 


1 Dig. v. 1, 22. 2 Dy. ii. 1, 11. 3 Novels, 96. 
4 Thompson v. Whitehead, 1862, 24 D, 331. 
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In our practice, on the other hand, these principles of the ee 
civil law as worked out and amplified by commentators such : 
as Bartolus and Huber! have been applied to the exercise of 
jurisdiction against a foreign pursuer who brings an action in our 
courts. It is held that, within certain limits, such a pursuer is 
liable to be sued in a cross action, and the question that arises is— 
How can this assumption of jurisdiction against foreigners be 
justified? Plainly not by reason merely of the principles of the 
civil law above referred to, because these had no reference to 
foreigners. Can the principle of effectiveness then be appealed 
to? Unless that principle applies, the jurisdiction claimed under 
the name of reconvention can hardly be regarded as an example 
of jurisdictio propria. Now it has been argued? that the recon- 
vention of a foreign pursuer may be justified on the ground of 
effectiveness. On the analogy of the jurisdiction founded on 
arrestment of moveables, it has been suggested that, when a 
foreign pursuer brings an action here, his action or claim forms 
a sort of fund under the control of the Court, by operating on 
which, the decree in the actio reconventionis may be made 
effective. It may be pointed out that in one case, which is 
regarded as an example of reconvention, Lord President Inglis 
justified the exercise of jurisdiction against foreigners on the 
ground that, while they were litigating as pursuers in this 
country, there would not be difficulty in finding ways and means 
of enforcing the Court’s judgment in the action directed against 
them. But, as was demonstrated by Lord Kinloch in Thompson 
v. Whitehead the jurisdiction which is assumed against the 
foreigner in the actio reconventionis will not, in the ordinary 
case, stand the “test of effectiveness.” The foreigner’s claim 
against the native is, as his Lordship says, “nothing but a 
hypothetical fund, denied to exist by the very party seeking 
to take benefit by its existence, and which will never come 
into existence if he be ultimately successful in his defence. 


1 The latter’s definition may be quoted :—“Definiri potest reconventio, 
quod sit reciproca actio, per quam reus actorem apud suum (rei) judicem, de 


alia, causa convenire potest, contrahendi lites gratia.” —Preelect, xi. 2, 2. 
2 See Thompson v. Whitehead, 1862, 24 D. 331. 
3 Liquidators of the Pacific Coast Mining Co., Lid. v. Walker, 1886, 13 R. 816. 


4 1862, 24 D., at p. 350. 
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It is, besides, a fund which, either actually or potentially, 
has no permanent subsistence in Scotland; for if the primary 
action at the Englishman’s instance terminate by decree, 
there is nothing to prevent that decree being put to execu- 
tion, and the money carried off from the country. If the 
action terminate by absolvitor, there is a still more effectual 
destruction of the supposed fund. There is, in either case, no 
certain acquisition of a fund against which the decree of the 
Court will operate, such as lies at the foundation of the arrest- 
ment to create jurisdiction.” In short, there may be, in undoubted 
examples of reconvention as recognised in our law, no means what- 
ever of making the judgment against the foreigner effective in this 
country. It is not, therefore, possible to regard reconvention as 
a source of jurisdiction of the same sort as the defender’s possession 
of heritable property or residence in Scotland. 

Lord President Inglis’s exposition of the doctrine is to be found 
in his Judgments in Thompson v. Whitehead! and Longworth v. 
Yelverton” He insists that reconvention cannot be regarded as 
a source of jurisdiction, but is merely a principle or rule of 
practice, founded on considerations of equity, and adopted out 
of favour for defenders that they may not be condemned to 
pay to a pursuer, without an opportunity of enforcing their 
counterclaims against him.? There are, he says, “many rules 
of pleading and principles of equity which, by their indirect 
operation and effect, lead to the exercise of a jurisdiction in 
personam not otherwise belonging to the Court; and such inci- 
dental exercise of jurisdiction may even ultimately affect things 
as well as persons, though there be no exercise of. any juris- 
diction in rem. When a foreign creditor, suing in this country, 
is met by a plea of compensation on a liquid counterclaim, or 
by a plea of retention of goods, on the ground that the 
goods sought to be recovered are a legal security to the 
defender for a debt due to him by the pursuer, or by a plea 
of retention of money on the ground that the pursuer is by 
contract or otherwise bound to deliver goods situated in a foreign 
country as the condition of obtaining payment, the Court must 


1 1862, 24 D. 331. 2 1868, 7 M. 70. 
3 Longworth v. Yelverton, 1868, 7 M. 70. 
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in all these cases, in order to dispose of the defence, indirectly Cree: 
adjudicate on a claim in which the forum rei is necessarily 
ex hypothesi in a foreign country. But it could never be said, 
with any propriety, that either compensation or retention are 
sources of jurisdiction, in the same sense as domicile, res sita, 
or locus contracts. In its most simple and obvious form, recon- 
vention is nothing but a more unrestricted application of the 
principle of equity, which is the foundation of the law of com- 
pensation. Suppose the counter claims to be both illiquid, but 
ejusdem generis, as claims upon open account, there seems no 
reason in equity why, while the foreign pursuer is engaged in 
constituting his debt by action against the native defender, the 
latter should not, simultaneously in the same court, constitute 
his debt against the foreign pursuer, though it may require a 
counter action to accomplish this object, and so in the end to 
let in compensation to extinguish the mutual claims either 7 toto 
or pro parte.” Holding therefore that, neither in the civil law 
nor in our law, is reconvention a proper source of jurisdiction, 
his Lordship holds that the principles of the civil law as elaborated 
by the commentators are in the main applicable in our law, and 
that “in all matters of detail the right of reconvention will fall 
to be limited or enlarged by a reference to the broad principle 
of equity on which it is based, in its bearing on the circumstances 
of each particular case.” ? 

Still the difficulty remains, that the effect of the doctrine in 
our Courts is not merely the regulation of procedure, as it was 
in the law of Rome, but is the establishment of jurisdiction 

-against foreign pursuers, in separate and independent actions 
against them, and it is not entirely satisfactory that this should 
be regarded as wholly dependent on such principles of equity as 
the court may fittingly apply in order to do justice in the actions 
at the instance of these foreigners. It has therefore been fre- 
quently argued, both from the Bench and by jurists, that recon- 


1 Thompson v. Whitehead, 1862, 24 D., at 340. Cf. the more recent general 
statements of the doctrine in Allan v. Wormser, Harris & Co., 1894, 21 R. 866, 
and in the opinions of Lord M‘Laren in Davis v. Cadman, 1897, 24 R. 297, 
and Lord Ardwall in Oliver & Boyd v. Millar & Son, 1905 (O. H.), 12 
8S. L. T. 634. 

2 Thompson v. Whitehead, 1862, 24 D. 331, at 345. 
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vention must rest on some other principle. It has been suggested 
that its real basis is to be found in the “principle of submission,” 
and that it is to be regarded as a species of prorogated jurisdiction. 
This view is combated by Lord President Inglis in Thompson v. 
Whitehead “T am aware,” he says, “that some jurists, and 
especially Pothier (Pandect, Justin. de Jurisd. art. iv.) and 
Heineccius (ibid. sec. 256, Opera, tom. v. p. 72), have classed 
reconvention as a species of prorogated jurisdiction, their theory 
being, that jurisdiction may be prorogated either by consent of the 
parties or prescripto legis, But it appears to me that this position, 
whether it take the form of division or definition, is logically 
unsound. For the essential distinction between jurisdictio pro- 
rogata and jurisdictio propria is that the former depends on 
consent of parties, while the latter flows from the sovereign 
power, or in other words, is the creature of constitutional law; 
and to say, therefore, that jurisdiction may be prorogated 
prescripto legis, without consent of parties, is a self-contradictory 
proposition.” 

On the other hand, Lord Deas in the same case? says: “It 
appears to me that the doctrine of reconvention is founded 
entirely on implied consent. A foreigner may prorogate the 
jurisdiction of this Court in matters competent for our decision, 
by consent either express or tacit. The difficulty is to determine 
how far the tacit consent goes. Undoubtedly it goes the length 
of submitting to our decision the defences as well as the claim, 
so that a judgment of absolvitor shall be as binding on the foreign 
pursuer as a judgment condemnatory shall be on the Scotch 
defender. But I think it goes farther, and comprehends an 
implied consent to submit to the decision of the Court in all 
relative actions which the defender may raise, without the aid 
of which injustice would either be done in the depending cause, 
or an unfair advantage,—such as could not occur between Scotch 
litigants,—would accrue to the foreign pursuer from the result.” 
Again, in Morison & Milne v. Massa} the same judge said: “It 
has been matter of learned controversy whether reconvention 
is a species of prorogated jurisdiction or not. Pothier and 


1 1862, 24 D. 331, at 343. 
2 At 355. 3 1866, 5 M. 130. 
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Heineccius are both of opinion that it is. Other great jurists Cuap. 
are of opinion that it is not. This seems to me to be very much ans 
a war of words, depending entirely on the sense in which the 
word prorogation is used. If that word be confined to what a 
man expressly consents to, then reconvention is not a species of 
prorogation. But if its meaning be not confined to express con- 
sent, but embraces, as it does with us, the case of a party not being 
allowed to decline the jurisdiction in respect he has appeared by 
his procurator and pleaded at the bar, then reconvention may 
fairly be said to be a species of prorogation.” 

The solution of the difficulty seems to be found in the com- 
bination of the equitable principles insisted on in Thompson v. 
Whitehead! with the principle of submission, Undoubtedly a 
foreign pursuer impliedly submits himself to the law of this 
country, so far as it extends to the doing of justice between 
him and his adversary, and if, according to our law, it be 
necessary for that end, and for the equitable protection of the 
native defender, that some relative matter, not embraced in the 
foreigner’s action, should be inquired into and decided, that is just 
part of the law to which the foreigner must be held to have 
submitted by voluntarily bringing his action in this country. 
A foreign pursuer must take our law in its entirety, and as 
Lord Cockburn said in Ord v. Barton? “If a foreigner does 
not want to subject himself to the law of Scotland, he should 
take care not to appeal to it.” In this way, the whole body of . 
equitable principles embraced in the doctrine as enunciated by 
Inglis, including the native defender’s right of counter action, 
is imposed on the foreigner by his implied submission to our 
law, and the exercise of jurisdiction against him in the actio 
reconventions has a sufficient justification in the principle of 
submission.3 

11862, 24 D. 331. 21847, 9 D. 541, 

3 The view that the exercise of jurisdiction in the actio reconventionis rests. 
on the foreigner’s submission is recognised by Lord M‘Laren in Davis vy. 
Cadman, 1897, 24 R. 297. Of. the opinions of Lord Kincairney in that case ; 
of Lord President M‘Neill in Morison & Milne v. Massa, 1866, 5 M. 130; 
of Lord Rutherfurd Clark in Allan v. Wormser, Harris & Co., 1894, 21 R. 866 ; 
and of Lord President Inglis in Goodwin & Hogarth v. Purfield, 1871, 10 M. 214, 


when he defined the actio conventionis as “an independent proceeding in 
which pursuers voluntarily submit themselves to the jurisdiction.” 
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We have now to consider the precise limits within which 
reconvention is allowed. 

The fact of a foreigner bringing an action in this country does 
not entitle all persons to sue him here. The right of reconven-, 
tion is strictly limited to the defender in the actio conventionis: — 
Further, the parties must sue and be sued in the second action 
in the same capacities as in the first. Thus, a foreigner suing in 
a representative capacity could not be reconvened in an action 
directed against him personally, but it has been held that, if 
a person sues a partner of a company for a company debt, he may 
be reconvened in.an action at the instance of the company? 

It has always been held that there must be some connection 
between the two actions, in addition to the identity of the parties; 
but the nature and extent of the connection is not very easily 
defined. In Thompson v. Whitehead, Lord Justice-Clerk Inglis 
said: “The claims must either arise in codem negotio or be 
ejusdem generis,” and again, “The law of Scotland, like the law 
of Rome, will admit reconvention, not only where the two claims 
arise in eodem negotio, but also where they arise ex diversis causis, 
provided they be claims which can fairly be set against one 
another, without violating some other rule of pleading or prin- 
ciple of equity.” In the same case, however, Lords Ivory and 
Kinloch held the restricted view that there must be such a 
contingency between the actions that it would be proper to 
conjoin them.> 

The rule laid down by Lord Justice-Clerk Inglis is the accepted 


1 Ashton, Hodgson & Co. v. Mackrill, 1773, M. 4835 ; Thompson v. Whitehead, 
1862, 24 D. 331; Taylors v. Hepper & Co., 1904, 21 S. L. Rev. 93; cf. Sinyth 
v. Ninian, 1826, 5 8.8. It was said by Lord Medwyn in Bell v. Stewart, 1852, 
14 D. 837: “No doubt if an agent be employed by a foreigner to pursue or 
defend him in a suit in this country, he may be entitled, on the principle 
of reconvention, without using arrestment, to found jurisdiction to pursue his 
client for the expenses incurred ; but the Court refused to extend this privi- 
lege to the agent in a sequestration against a foreign claimant in the seques- 
tration, who had given no special authority for him to act, and in the absence 
of the party as not duly cited, most properly, even allowed the arrestee to 
protect his right (Smyth, Nov. 16, 1826).” Lord Medwyn’s dictum seems, 
however, to be against principle, and to be without authority. 

2 Of. Voet, v. 1, 81-2. 

3 Barr v. Smith & Chamberlain, 1879, 7 R. 247. Cf. Allan v. Wormser, 
Harris & Co., 1894, 21 R. 866. + 1862, 24 D. 331. 

5 Lord President M‘Neill, who was in a minority of two in Thompson v. 
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doctrine. It is not necessary that there should be a proper con- Cwap, 
tingency between the actions, although there will usually be so *!*- 
when they arise ex eodem negotio;+ but, in the case of actions 
ex diversis causis, there will usually be no such contingency as to 
make it proper to conjoin them.? 

There is, however, some difficulty in the application of the 
rule. 

What are actions in codem negotio? A typical example What are 


: . : : actions 
occurred in Morison & Milne v. Massa,? where counter actions ;, codem 


were brought to determine the liability for a collision at sea in ”egotio? 
which both vessels were injured. Other examples have occurred 
in connection with bankruptcy processes, in which questions rela- 
tive to the winding up of the estate have arisen between the 
trustee or liquidator and creditors. In one case,> the opinion was 


Whatehead, was of opinion that reconvention should be allowed in all cases 
where the two actions resolved themselves into pecuniary claims. 

1 Cf. Duke of Hamilton v. M‘Cracken, 1893 (O. H.), 18. L. T. 336. 

? See opinions of Lords Neaves, Mackenzie, and Jerviswoode in Thompson 
v. Whitehead, 1862, 24 D, 331; and cf. Kinnison v. Stuart, 1903 (O.H.), 118. L. T. 
184. The necessary connection between the two actions according to French 
law, in which the principle of reconventioris recognised, has been thus stated :— 
“On exige dans notre droit qwil y ait un certain rapport, un certain lien entre 
la demande principale et la demande reconventionelle. Cette donnée générale 
nest contestée par personne, seulement les plus grandes difficultés s’élévent 
quand il s’agit de fixer la nature de ce rapport et de ce lien, & l’existence 
desquels est subordonnée extension de la competence de la juridiction saisie 
a la demande reconventionelle. Il parait probable, dans notre droit, que ce 
rapport et ce lien doivent étre de méme nature que ceux qui rattachent, en 
matiére de connexité, la demande connexe 4 la demande principale: autre- 
ment dit, le défendeur ne peut former contre le demandeur une demande 
reconventionelle, qui si ’objet de cette demande est tel qu’il n’aurait pu ajourner 
le demandeur devant une autre juridiction déja saisie, sans s’exposer A ce que 
le demandeur, devenu défendeur dans cette nouvelle instance, lui opposit 
Vexception de connexité. Tel parait étre le systéme frangais en ce qui con- 
cerne extension de la compétence spéciale ratione persone de la juridiction 
saisie & la demande reconventionelle.” E. Bartin in Jowrnal du Droit Inter- 
national Privé, 1904, xxxi. 29. . 31866, 5 M. 130. 

4See Ord v. Barton, 1847, 9 D. 541; Barr v. Smith & Chamberlain, 1879, . 
7 R. 247; Liquidator of California Redwood Co. v. Walker, 1886, 13 R. 810; 
Liquidator of the Pacifie Coast Mining Co. v. Walker, 1886, 13 R. 816; cf. 
Black & Knox v. Ellis, 1803, M. app. voce Foreign, 7; and M‘Ewan’s T's. v. 
Robertson, 1852, 15 D. 265 (O. H., Lord Rutherford). In the latter case the 
reconvention was not sustained in respect that a sequestration process—on 
which the actio conventionis was founded—had been long wound up. 

5 Dawson's Trs. v. Macleans, 1860, 22 D. 685. Cf. Calefornia Redwood Co. v. 
Merchant Banking Co. of London, 1886, 13 R. 1202. , 
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expressed that there was jurisdiction to interdict foreigners who 
were suing in Scotland from bringing an action in a foreign court 
with reference to the same matter of dispute; again, it was held that 
there was jurisdiction against a foreigner in an action for the oppres- 
sive use of diligence on the dependence of his action.1 But is the nego- 
tiwm restricted to a single transaction or incident? If, for example, 
A, a foreigner, who has had a continuous course of dealing with B, 
a native, sues B for the price of his last consignment of goods, can 
B retaliate with an action of damages against A in respect that 
a prior consignment was of inferior quality? Or, is B restricted 
to actions with reference to the particular consignment, for the 
price of which he is being sued? It is thought that the meaning 
of negotium fairly extends to a continuous course of dealing, but 
that, if there has been a substantial break in the dealing, and if 
the two transactions in question have taken place at some distance 
of time from one another, reconvention would not be allowed unless 
the two claims were ejusdem generis? 

It must be kept in view that our law does not require that the 
actions ex eodem negotio should both take the form of purely 
pecuniary claims. Thus, in one case? a Scots liquidator was 
allowed to reconvene a foreign company, which had lodged a claim 
in the liquidation, in an action of interdict to prevent the company 
from taking proceedings in a foreign court with reference to a 
question which arose in the liquidation.‘ 

Again, what is meant by claims eusdem generis? It is not 
easy to extract from the authorities an exact definition, but at 


1 Baillie v. Hume, 1852, 15 D. 267 (O. H., Lord Rutherford). 

2See Allan v. Wormser, Harris & Co., 1894, 21 R. 866; Russ v. Russell, 
Robinson & Atkinson, 1887, 4 S. L. Rev. 309; Dowling v. Gatt? Bros., 1900, 
188. L. Rev. 193; Mechan & Sons, Ltd. v. British Mannesmann Tube 0Oo., Ltd., 
1904, 21 S. L. Rev. 88; Hannan, Watson & Co. v. Midgley & Sons, 1901, 
21 8. L. Rev. 90. Dove Wilson, Sheriff Court Practice, 4th ed., p. 80. 

3 California Redwood Oo. v. Mercantile Banking Co. of London, 1886, 13 R. 
1202 ; cf. Dawson’s Trs. v. Macleans, 1860, 22 D. 685. 

4 Reconvention is recognised as regards French and Swiss subjects by the 
Franco-Swiss Treaty of 1869, and in a recent case arising in the Court at 
Geneva it was held as follows :—“Tl est nécessaire que les deux actions ne 
puissent étre jugées Pune sans l'autre, que ’admission de l'une entraine le rejet 
de autre, ou en tous cas qu'il puisse y avoir compensation entre leurs objets ; 
il faut, par conséquent, qu’elles tendent toutes deux au paiement de sommes 
d’argent.”—Journal du Droit International Privé, 1909, vol. xxxvi. p. 848, 
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all events, the native’s claim must not be such that it cannot fairly Cuar. 
be set against the foreigner’s without violating some rule of : 
pleading or principle of equity.1 It would be inequitable to set 
off an illiquid and problematical claim against a liquid debt, and 
thus, if the foreigner’s action is to enforce a liquid document of 
debt, such as a bond or a bill, the defender would not be allowed 
to reconvene him in an action of damages? Again, in Thompson 
v. Whitehead,’ a foreigner had sued for enforcement of an English 
judgment, and was sought to be reconvened in an action of 
damages for assault. The reconvention was disallowed on the 
ground that, if both parties had been natives, the defender’s claim 
could not have been set off against the pursuer’s, and that the 
application of reconvention is only to protect the native defender 
against any disadvantage in an action by a foreign pursuer, to 
which he would not be exposed if the pursuer were also a native 
or otherwise subject to the jurisdiction of the Court in which: he 
sues. Thus it seems clear that if both the foreigner’s and the 
native’s claims are liquid, reconvention would be allowed, 
however different the origin of the two claims may be* Com- 
pensation of liquid claims is directly pleadable, and it is clearly 
equitable that a native’s liquid claim should be set off, by 
action if necessary, against a liquid claim sued on by a 
foreigner. 
But to allow of reconvention it is not necessary that both claims 
should be liquid, or be claims to which the strict rules of compensation 
apply. Reconvention, says Lord Justice-Clerk Inglis, is an “unre- 
stricted application of the principle of equity, which is the founda- 
tion of the law of compensation,” and this principle of equity he 
defines ° as “that which teaches that it is iniquitous and oppressive 
to demand payment of a debt, however just, while you withhold 
from your debtor his property or funds, by the use of which he 
might be enabled to pay you.” Accordingly, reconvention may be 
allowed between two illiquid claims, if of the same nature, or, to 
1 Per Lord Justice-Clerk Inglis in Thompson v. Whitehead, 1862, 24 D., 
345. 
. 2 Hammond v. Vance, 1897, 14 8. L. Rev. 283, 
31862, 24 D. 331. 
* Thompson v. Whitehead, 1862, 24 D., at 340. 


5 Ibid., at 344, 
18 
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use Lord Justice-Clerk Inglis’s words, “ejusdem generis, as claims 
upon open account.” If both claims are of this nature, says his 
Lordship, “there seems no good reason in equity why, while the 
foreign pursuer is engaged in constituting his debt by action 
against the native defender, the latter should not, simultaneously 
in the same court constitute his debt against the foreign 
pursuer.” 4 

It has been suggested that the mere circumstance of both claims 
being illiquid sufficiently satisfies the condition that they shall be 
gjusdem generis? but this suggestion is not warranted by the 
authorities. The clear inference from Lord Justice-Clerk Inglis’s 
opinion in Thompson v. Whitehead is that, to allow of reconvention 
in the case of illiquid claims not arising ex eodem negotio, there 
must be some similarity between them in addition to the mere 
fact of their being illiquid. To illustrate the degree of similarity 
necessary, his Lordship gives the example of claims both laid on 
open account. In the absence of exact authority, it is difficult to 
state definite rules, but it is suggested that the condition of the 
actions being ejusdem generis would be satisfied if, say, both were laid 
on contract, express or implied; or again, if both were laid on delict 
or quasi delict; or again, if both were maritime causes, or belonged 
to any other well-recognised species of actions. It must always be 
remembered, however, that, to quote again from Lord Justice-Clerk 
Inglis’s opinion in Thompson's case, “in all matters of detail, the 
right of reconvention will fall to be limited or enlarged, by a refer- 
ence to the broad principle of equity on which it is based, in its 
bearing on the circumstances of each particular case.” 

Keeping this in view, one may consider another case. Suppose 
the position in Thompson’s case were reversed. Suppose a foreigner 
sues on an illiquid claim, may his opponent reconvene him in an 
action laid on a liquid document of debt, even when the claims 
arise ex diversis causis? This position does not seem to have 
arisen in any of the reported cases, but it would be inequitable 
and unfair to the native that, in such circumstances, he should not 


1 Thompson v. Whitehead, 1862, 24 D., at 340. Cf. 344. 

2 See Dowling v. Gatti Bros. 1900, 18 S. L. Rev. 193, per Sheriff Strachan. 
Cf. Skirving v. Barr, 1874, Guthrie’s Select Cases, first series, 248. 

3 At 3465. 
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be allowed to meet the foreigner’s illiquid claim by means of any ae 
liquid obligations which he holds. A liquid debt can always be , 
fairly set off against an illiquid claim without violating any 
principle of equity, and it would therefore seem that, in the cir- 
cumstances supposed, reconvention would be allowed. 

In Thompson v. Whitehead} Lord Justice-Clerk Inglis, adopting The actio 
the views of Bartolus,? held that reconvention is allowed only jive must 
when the two actions “can conveniently be tried at the same be raised 


before the 
time and in the same court, and can be brought to a conclusion actio con- 


in one judgment (as in conjoined actions), or by two separate but oe 
contemporaneous, or nearly contemporaneous, judgments”; and in Court. 
Longworth v. Yelverton® the same judge said: “The object and 

end of the rule is to have two cases tried in the same Court, and 
contemporaneously, which it is both just and expedient should be 

so tried and brought to a conclusion.” In that case the judgment 

in the actio conventionis had been extracted, and the case was 

finally out of Court. It was therefore held that “the whole 
foundation of reconvention” was wanting. 

The exact meaning to be given to the expression, “nearly con- 
temporaneous judgments,” was elaborately discussed in a recent 
case. There,’ English pursuers had obtained a final judgment on 
the merits with a finding for expenses in their favour. While their 
account of expenses was before the auditor, the defender brought 
an action against them as subject to the jurisdiction ex reconventione. 
Following the judgment of Lord Rutherford in Bazllie v. Hume,§ 
the reconvention was allowed. It was held that the true reading 
of the rule enunciated in Thompson v. Whitehead’? was “that the 
case which is raised against the foreigner in the Court in which he 
has sued another must be such that there is nothing in it which 
makes a nearly contemporaneous judgment impracticable,” and 
that this condition is fulfilled if the action against the foreigner 
be raised before the first case is “out of Court.” § 


1 1862, 24 D. 331, at 345. 
2 Of, Voet, v. i. 80-88. 3 1868, 7 M. 70. 


* Of. judgment of Lord Rutherford in M‘Ewan’s Trs. v. Robertson, 1852, 
15 D. 265. 


5 Allan v. Wormser, Harris & Co., 1894, 21 R. 866. 
6 1852, 15 D. 267. 7 1862, 24 D. 381. 
8 Cf. Oakbank Ou Co. v. Lecky, 1878, Guthrie’s Select Cases, first series, 251. 
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Cuap. The question whether the actio conventionis must always pre- 
XIX. vk nee ; 
Nice cede the actio reconventionis was raised in one case.) There the 


action action against the foreigner was raised on the day before his action 
Popes was served. Both cases were called on the same day, and defences 
bth in both were due on the same day. The jurisdiction against 
the action the foreigner was sustained on other grounds than that 


har of reconvention, but opinions were expressed that, in such cir- 
cumstances, the raising of the foreigner’s action need not neces- 
sarily precede that against him. Lord Deas said:? “There is 
no charm in the word ‘reconvention, as compared with ‘conven- 
tion,’ so as to entitle you to say that you must always have the 
actio conventionis before you can have the actio reconventionis as a 
basis for founding jurisdiction. The material thing, in my opinion, 
here is, that both parties come forward together asking the Court 
to try the same question, arising between them in the same capaci- 
ties, and that to entertain the one action and not the other would 
defeat the very purpose of even-handed justice for which the 
doctrine of reconvention was established.” In Longworth v. Yelver- 
ton® Lord President Inglis treats this question as unsettled.. 

The actio The actio conventionis must be a separate and independent 

Honismust Process in which the pursuer voluntarily submits himself to the 


beasepar- jurisdiction of the Court. In Goodwin & Hogarth v. Purfieds a 


Se ship belonging to a foreigner had been arrested to found jurisdic- 

Pilantar. tion ina small debt action against him. The foreigner presented a. 

ily haere , petition for recall of these arrestments as groundless and oppres- 

jee, sive, but before any deliverance was pronounced on his petition, he 
paid the debt sued for and expenses. Founding on the dependence 
of this petition, the respondent raised an action against the 
foreigner. It was held that the petition was purely incidental to 
the small debt action, was not a separate and independent action, 
and was therefore “ not in the eye of the law an actio conventionis 
to which there might afterwards be brought an actio recon- 
ventionis.” 


A sequestration is a judicial process, and a claim in such a 


1 Morison & Milne v. Massa, 1866, 5 M. 130. 
2 At 137. 

31868, 7 M., at 74. 

41871, 10 M. 214. 
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process is a sufficient actio conventionis: So also is a claim in a CHap. 
liquidation or in an action of multiplepoinding.’ But it was held ) 
that a foreigner who had lodged a claim in a multiplepoinding 
could not be reconvened by a person who was not himself a 
claimant, and who could only come in as a rider on the foreigner.’ 

But where the foreigner’s application to the Court was purely 
defensive and protective, as in an action of interdict to prevent an 
illegal use of the Court’s forms of process,‘ it was held that such 
@ process was no proper voluntary actio conventionis. It is, how- 
ever, somewhat difficult to distinguish between voluntary and 
involuntary actions. In most cases a foreigner suing a native 
Scot has no proper choice of forum. He is compelled to sue in 
the forum rei, and, in a sense, every bond fide action is “ defen- 
sive and protective.” 


It has been held that it is no objection to the actio reconven- The sum 


rate 2 : : : sued for in 
tionis that its pecuniary conclusions are in excess of the sum sued th 6 gerio 


for in the actio conventionis. As Lord Justice-Clerk Hope said in homes 
Ord v. Barton “If a party claims a sum of £100 in a Scotch not 


: , : ‘ % ‘ ; ‘ limited b 
Court, and an action is raised against him in Scotland, in virtue Ae con: y 


of the jurisdiction thus constituted against him by reconvention, een 


I never understood that the conclusions of the action, or the point ee 
VONnrs. 


to be tried, must be limited to £100. There may be a difficulty, 
to be sure, in getting execution of the decree that may be pro- 
nounced beyond that sum, but that cannot in any respect affect 
the principle.” ¢ 


The scope of the Court’s jurisdiction ratione materie cannot Recon- 


: 5 : vention 
be extended by reconvention. Reconvention is not allowed “to does not . 


: + risdicti , tendth 
operate so as to give a judge jurisdiction over a subject matter to Gos 


which he is not otherwise competent ;”? but if the subject matter ited 
1 Ord v. Barton, 1847, 9 D. 541; Barr v. Smith & Chamberlain, 1879, maserie. 
7 BR. 247, 
2 Liquidators of the Pacific Coast Mining Co., Lid. v. Walker, 1886, 13 R. 816; 
Liquidators of the California Redwood Co., Lid. v. Walker, 1886, 13 R. 810; 
Bell v. Stewart, 1852, 14 D. 837. 
3 Bell v. Stewart, 1852, 14 D. 837. 
+ Davis v. Cadman, 1897, 24 R. 297. 
5 1847, 9 D. 541. Approved in Thompson v. Whitehead, 1862, 24 D. 331. 
8 See post, p. 279. 
7 Thompson v. Whitehead, 24 D. 331, per Lord Justice-Clerk Inglis, at 343 
and 345. 
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of the actio reconventionis is such that the judge's jurisdiction may 
be prorogated with reference to it, it might be that the recon- 
vention would be allowed. 

The opinion has been expressed that reconvention will not be 
allowed when there is no relevant or real defence to the actio 
conventionis: but such a statement seems too wide. Of course, 
if the actio conventionis is laid on a liquid document of debt, or is 
otherwise of a privileged character, and there is no relevant defence 
to it, the defender will not be permitted to reconvene the foreigner 
in an action laid on an illiquid claim unconnected with the first 
action.2 But where both claims are illiquid, or are connected with 
the same matter of dispute, it might quite well be that there was 
no relevant defence to the foreigner’s action, and yet be inequitable 
and unfair to the native that he should not be allowed to bring 
an actio reconventionis against the foreigner, to which there might 
similarly be no relevant or real defence. In such circumstances 
it is thought that reconvention would be allowed.’ 

There is no necessity to set forth in the actio reconventionis that 
the defender has rendered himself subject to the jurisdiction of the 
Court ex reconventione* In practice, however, this is frequently 
done. 

In addition to the ordinary methods of service, it may be noted 
that the actio reconventionis may be competently served on the 
Scots agent of thé pursuer in the actio conventionis.® 

In general, as has been seen, the doctrine of reconvention is 
founded on by native Scots, who are sued by foreigners in our 
Courts as their proper forum; but there is no reason why it 
should not be available to all parties against whom our Courts 


1 Taylor v. Petrie, 1899, 16 8. L. Rev. 96. 

2 Thompson v. Whitehead, 24 D. 331. 

3 In a case in the Tribunal Civil de la Seine (Mar. 20, 1897) it was im- 
pliedly held that, “Le défendeur 4 une instance en exequatur peut former une 
demande reconventionelle alors méme que la demande principale en exequatur 
est repoussée.” In regard to this it has been observed: “Il faut noter, comme 
nouvelle, la solution implicite du tribunal, admettant la recevabilité d’une 
demande reconventionelle, alors que la demande principale 4 fin d’exequatur 
est rejetée.”—Journal du Drott International Privé, 1897, vol. xxiv. p. 546. 

4 Ord v. Barton, 1847, 9 D. 541; Bell v. Stewart, 1852, 14 D. 837. 

5 Vans v. Sandtlands, 1675, M. 4840; Dove Wilson, Sheriff? Court Practice, 
4th ed. p. 82. 
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have jurisdiction, even to foreigners against whom jurisdiction has Cuar. 
been founded by arrestment at the instance of other foreigners. 

The English Courts hold that they have jurisdiction: to enter- Recon- 
tain counterclaims or cross actions against foreigners or persons Taglieh 
who are not otherwise subject to the jurisdiction.2 The grounds Covrts. 
upon which this is held seem to be, that a foreigner, by bringing an 
action before the English Courts, precludes himself from objecting 
to their jurisdiction in cross actions necessary to do justice between 
him and his adversary, and that this gives to the Courts an authority 
over him which, but for his submission, they would not possess. 

These grounds are just the same as those on which, as we have 
seen,’ the Scots Courts justify the doctrine of reconvention. 

According to Bar,‘ jurisdiction reconventione is a kind of juris- Interna- 
diction that has no claim to international recognition. This view Laren 
is in keeping with his strong adherence to the principle that a case . Snag 
must not be withdrawn from its natural judge, and ought always to veconven- 
be tried in what he regards as the proper forwm rei, viz. the court ae 
of the residence or domicile of the defender. So also, in Thompson 
v. Whitehead, Lord Justice-Clerk Inglis said: “I am of opinion 
that reconvention is not in any proper sense a source or foundation 
of jurisdiction, and that it is not a rule or principle of inter- 
national law.” That opinion arises from his Lordship’s view that 
reconvention cannot be regarded as depending on the principle of 
submission, or a8 being of the nature of prorogated jurisdiction at 
all. If, however, we can take the view which has, as we have seen, 
strong judicial and juristic authority, that reconvention does 
depend on the implied submission of the party against whom it 
is pleaded, it would seem that foreign courts—and particularly 
English and Continental courts, which themselves recognise the 


1 Of. Ashton Hodgson v. Mackrill, 1778, M. 4835. In the Sheriff Court recon- 
vention is allowed as between native Scots resident in different counties. 
Stewart v. Jarvie, 1873, and Skirving v. Barr, 1874, Guthrie’s Select Cases, first 
series, pp. 244 and 248. 

2 Yorkshire Tannery and Boot Manufactory, Ltd. v. Eglinton Chemical Co., 
Lid., 1885, 54 L. J., Ch. 81; of. as to what cross actions are allowed, R. 8. C. 
1883, Order 21, r. 15, and Order 19, r. 27, and South African Republic v. La 
Campagnie Franco-Belge du Chemin de fer du Nord, [1897] 2 Ch. 487. 

3 Ante, p. 269. 

4 Private International Law (Gillespie’s tr.), pp. 926-7. 

5 1862, 24 D. 331. 
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Car. principle of reconvention—ought to recognise the validity of the 

aa decree in a Scots actio reconventionis. If a party submits to the 
jurisdiction of a court, all decrees of that court against him ought 
to have international validity. 


1 See Chapter XX. on Foreign Judgments, at pp. 289-292. 


CHAPTER XX 
RECOGNITION OF FOREIGN JUDGMENTS 


Nature and Degree of “Recognition” have Differed in Different Systems— 
History of the Doctrine—Bar’s Theory of the lex specialis—Theory of 
“Comity of Nations”—Reciprocity—Theory that Foreign Judgment 
Creates Obligation—Recognition of Judgments in rem—Of Judgments 
on status—In Personal Actions—Foreign Judgment may be Sued on for 
Enforcement or Pleaded in Defence—I. Judgments Founded on for 
Enforcement—Proof of Foreign Judgments—In Scotland—In England— 
Receive Effect unless Challenged on Specific Grounds—Want of Juris- 
diction—What is Criterion of Jurisdiction for this Purpose ?—Sirdar 
Gurdyal Singh—Emanuel v. Symon—A Scots View—Want of Notice or 
Citation—Judgments obtained by Fraud or Misrepresentation—A Party 
may not Benefit by own Wrongdoing—No Re-Trial of the Cause—Errors 
in Fact or in Law—Scots Cases—Krrors in Law—Foreign Judgment must 
be Final—But may be Subject to Appeal—And must be still Enforce- 
able in Country where Pronounced—Judgments “Contrary to Natural 
Justice”—Or Contrary to Good Morals or Public Policy—Italian Code 
on Enforcement of Foreign Judgments — Summary of Continental 
Systems—American Law—Question as between different States in the 
Union—Two Exceptions: (1) Penal Judgments— Because Crimes are Cog- 
nisable only in the Country where Committed—(2) Judgments on Revenue 
Laws—lII. Foreign Judgment pleaded in Defence—Res judicata—Reasons 
for greater Consideration Shown—Not Challengeable for Want of Juris- 
diction—Nor for Irregularities of Procedure—But probably for Fraud— 
A Contrary View—Essentials of res judicata. 


WHEN a court which admittedly has jurisdiction over the parties 
to a suit, and over the subject matter, pronounces a judgment in 
that suit, such a judgment is entitled to something more than 
respectful consideration from the courts of any other country in 
which the same dispute is put in issue between the same parties, 
The precise nature and degree of this “recognition” to which a 
foreign judgment is entitled are not matters of agreement among 
the legal systems of Europe and America; nor perhaps have they 
received uniform interpretation at different periods in any one 


system. The recognition of foreign judgments forms indeed one 
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of the doctrines of international law, on which there has been 
the least uniformity both of theory and of practice. 

Historically considered, the doctrine has passed through three 
distinct periods. In the dawn of international law, the constant 
reference to the Roman law led early jurists to the view that a 
judgment was entitled to the same weight and effect in other 
territories as it had in that in which it was pronounced; for 
the jurisdiction of each country was derived from the same 
sovereign authority of Rome. In this way the courts of one 
territorial jurisdiction would enforce the judgments pronounced 
in another jurisdiction, because they had the authority of 
the same supreme sovereign. Thus the fullest recognition of 
“foreign” judgments became a principle of that Roman law 
from which the earliest international jurists derived their leading 
principles; and long after the break-up of the Roman Empire 
there remained at least a fictitious justification of this doctrine 
in the dual hegemony of Emperor and Pope <A second stage, 
and a doctrine exactly contrary to this, came in with the accept- 
ance of the theory of State soverejgnty. As the sovereignty of 
the State, so this new doctrine ran, was strictly confined to its 
own territory, so the decrees of its Courts could receive no extra- 
territorial effect without impinging on the equally sacred rights 
of sovereignty of another independent State. The third and 
modern phase of the doctrine found, and still finds, jurists 
seeking for such a theoretical justification for a recognition of 
foreign judgments as will not violate the principle of State 
sovereignty. It is true that Vattel? by a curious inversion of 
the argument from sovereignty, found in it the very foundation 
and justification of recognition. Since we acknowledge the juris- 
diction of a foreign court within its own territory (so he reasoned), 
to examine the justice of its sentences would be an.attack on the 
jurisdiction which it derives from its own sovereign ;? but to refuse 
such recognition, so far from challenging the sovereignty of a 

1 Of. Bar, Private International Law (Gillespie’s tr.), 893. 

2 Vattel, Droit des Gens, bk. ii. chap. 7, sec. 84—‘‘Entreprendre d’exam- 
iner la justice d’une sentence définitive, cest attaquer la jurisdiction de 
celui qui l’a rendue.” 


8’ This argument of Vattel is considered by Story to be “reasonable.” 
Story, Conflict of Laws, sec. 586. 
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foreign State, merely confines its sovereignty to its proper terri- a 
torial limits.t : 

Of the numerous modern theories on this subject, that ee ; 

. . eyes eory 0 
enunciated by Bar has perhaps best withstood criticism. He the lee 
derives the recognition of a foreign judgment from the recognition alsa 
universally given to foreign law.2 As the general is recognised, 
so must the particular be; and the judgment is merely a lex 
specialis, a specific application of a law which, in general, we are 
agreed to give effect to. Thus, to enforce a foreign judgment 
is merely the logical result of the principle whereby we give effect 
to a foreign statute within the proper sphere of its operation.* 

Older writers commonly contented themselves with bringing Theory of 
the ground of recognition under the somewhat vague conception, coun 
the comity of nations. Thus, Erskine‘ distinguishes the enforce- 
ment of judgments within the same State ex necessitate from 
the enforcement of foreign judgments ex comitate; and judicial 
references to comity are frequent in the reports of early cases 
on this subject both in Scotland and in England® This idea 
of the comity of nations as.the basis of the recognition of 
foreign judgments led at one time in England and Scotland 
and still leads in many other countries, to the consideration of 
reciprocity as an element to be taken into account. It was Recipro- 
evidently possible at one time to argue in the Scots or English aby: 
courts, against the enforcement of a foreign judgment, that the 
foreign court which had pronounced it was not in the habit of 
giving a like consideration to judgments pronounced outside its 
territory. In the old Scots case of Cochran v. Earl of Buchan§ 

1 Such was Bar’s reply to Vattel’s argument. Bar, Private International 
Law (Gillespie’s tr.), 893. 

2 Bar, 895 ; and see the authorities there in note 14. 

3 For a discussion of other theories see Piggott, Foreign Judgments, 3rd ed. 
pt. i. p. 10. And see the opinion of the minority of the U. 8. Supreme 
Court in Hilton v. Guyot, 1895, 159 U. S. 113. 

* Inst. iv. tii. 4 

6 Even so late as 1870, in Castrique v. Imrie, 30 L. J. C. P. 177, Cockburn, 
C.-J. at p. 184, referred to “the comity of nations, by virtue of which 
alone the judgments of the tribunals of one country are respected by those 
of another.” In Carrick v. Hancock, 1895, 12 T. L. R. 59, Lord Russell of 
Killowen founded his judgment “both upon the principles of the comity 
of nations and that a foreign judgment creating a legal obligation upon a; 
person will be enforced by these courts.” 8 1698, M. 4544. 
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in 1698, where the pursuer sought to enforce a decree obtained 
in England against the defender, the judges commented on the 
lack of reciprocity shown by the English Courts in their treatment 
of Scottish judgments, but even at that time they did not regard 
this consideration as an adequate ground of judgment in the case, 
It was recognised by Lord Justice Blackburn, in his important 
judgment in Schibsby v. Westenholz} that if comity were the true 
reason for enforcing foreign judgments, then reciprocity? would 
be the criterion for determining whether the judgments pronounced 
in any particular country should receive effect. In the case of 
Godard v. Gray? his Lordship had observed that “several of the 
Continental nations (including France *) do not enforce the judg- 
ments of other countries, unless where there are reciprocal treaties 
to that effect.” But Piggott corrects this statement to the effect 
that it is reciprocity (not necessarily secured by treaty) which many 
Continental systems of law require.’ 

The question of reciprocity as an element or criterion has been 
eliminated in the English Courts by a change in the fundamental 
doctrine on which the enforcement of foreign judgments is based. 
After a long course of decisions’ based on the doctrine of comity 
the view seems to have been accepted, during the last half-century, 
that a foreign judgment creates an obligation on the defender to 
implement that judgment, and that the obligation so constituted 
is the true ground of the pursuer’s claim to have the judgment 
enforced in other countries. The doctrine was thus expressed in 
the judgment of the Court delivered by Lord Justice Blackburn 


11870, L. R. 6 Q. B. 155, at p. 159. 

? For authorities on the question of reciprocity see the judgment of the 
U. S. Supreme Court delivered by Gray, J., in Hilton v. Guyot, 1895, 159 
U.S. 118, at 212-214. 

31870, L. R. 6 Q. B. 139, at p. 148. 

4 Cf. Lord Fraser in Pattisson v. M‘Vicar, 1886, 13 R. 550, at p. 555 n. ; 
and in America, Hilton v. Guyot, 1895, 159 U. S..113, at p: 210. ; 

5 Foreign Judgments, 3rd ed., pt. i. p. 12. 

° The French Code de Procédure Civile, Art. 546, provides.—“ Les jugements 
rendus par les tribunaux étrangers, et les actes regus par les officiers-étrangers, 
ne seront susceptibles d’exécution en France que de la maniére et dans les 
cases prévus par les articles 2123 et 2128 du Code Civil.” The articles of the 
Code Civil referred to recognise treaty rights which create exceptions to the 
above rule. 

7 See cases in Piggott, Foreign Judgments, pt. i. p. 10. 
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in Schibsby:1 “We think that ... the true principle on which the Cuar. 
judgments of foreign tribunals are enforced in England is that sai 
stated by Parke, B., in Russell v. Smyth? and again repeated 

by him in Williams v. Jones} that the judgment of a court of 
competent jurisdiction over the defendant imposes a duty or 
obligation on the defendant to pay the sum for which judgment 

is given, which the Courts in this country are bound to enforce; 
and consequently that anything which negatives that duty, or 
forms a legal excuse for not performing it, is a defence to the 
action.”* Accordingly it is on this theory that the English 
Courts will determine in what circumstances a foreign judgment 
will receive effect in England, and what will constitute good 
defences to the action for its enforcement. 

The recognition accorded to foreign judgments in actions in Recogni- 

rem, and in actions to determine or to alter status, has been pone 
considered in the chapters dealing with the grounds of juris- 7” 
diction in these classes of actions. It will be sufficient to 
summarise in the words of two distinguished American judges: 
“The sentence of a competent court, proceeding in rem, is con- 
clusive with respect to the thing itself, and operates as an 
absolute change of the property. By such sentence, the right of 
the former owner is lost, and a complete title given to the person 
who claims under the decree. No Court of co-ordinate jurisdiction 
can examine the sentence.”’ The “competent Court” to pronounce 
a judgment in rem is shown in a previous chapter to be that in 
whose territory the ves is situated. 

«A judgment affecting the status of persons, such as a decree of judg- 
confirming or dissolving a marriage, is recognised as valid in Went’ ™ 


every country, unless contrary to the policy of its own law.’ 


1 1870, L. R. 6 Q. B. 155, at 159. 

2 1842, 9 M. & W. 810, at 819. 

31845, 13 M. & W. 628, at 633. 

4 Cf. Rousillon v. Rousillon, 1880, 14 Ch. D. 351. 

5 For a modification of this “obligation” theory, which also recognises the 
element of “comity,” see Piggott, Foreign Judgments, 3rd ed. pt. i. at p. 18. 

6 Actions in rem, Chap. X. ; Status, Chap. XII. 

7 Chief Justice Marshall in Williams v. Armroyd, 7 Cranch. 423, at 432, 
quoted in Hilton v. Guyot, 1895, 159 U.S. 113, at 167. Cf. Pemberton v. Hughes, 
[1899] 1 Ch. 781. 

® Gray, J., delivering the opinion of the Court in Hilton v. Guyot, 1895, 
159 U. S. 113, at 167. Cf. Pemberton v. Hughes, cit. sup. 
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Subject to the question of public policy indicated in the last 
phrase, want of jurisdiction is the only ground on which a 
decree affecting status can be refused recognition. Thus, in 
British and American States a judgment of the court of the 
domicile is final, and in Continental countries the courts of the 
nationality have a like finality. 

It remains to consider in this chapter the recognition to be 
given to foreign judgments in personal actions and, particularly, 
questions of jurisdiction in connection with such recognition. 

The recognition of foreign judgments falls into two divisions 
according as the judgment is pleaded (1) in proceedings to enforce 
it, or (2) by way of defence, that is, as a plea of res judicata. In 


forcement the former case, a successful pursuer has obtained a decree and 


or pleaded 
indefence. 


I. Judg- 
ments 
founded 
on for 
enforce- 
ment. 


seeks to enforce it against the defender in a country not subject 
to the jurisdiction of the courts which pronounced it. In the 
latter case a defender pleads that, having resisted a claim before 
one court of competent jurisdiction, he cannot be called on to 
litigate on the same claim in another court. According as the 
foreign judgment is used thus actively or passively, in attack 
or in defence, different considerations apply to its finality, and 
to the weight which will be attached to it. 

I. Enforcement of Foreign Judgmenis.—It is generally agreed that 
the judgments of the courts of one country cannot be enforced 
in the territory of another country without some special procedure 
whereby they receive the tmprimatur of the courts of that 
country and are rendered executory there. This follows from 
the doctrine of the mutual independence of States; but even 
where two countries own the same political allegiance, or even 
have a common legislature, the same rule applies. The writs 
of one court do not run in the territory of another, nor does 
the authority of any court warrant the use of diligence outside 
its own territorial limits? In this country there is no simpler 
method of enforcing a foreign judgment than that of raising a 


1See Lord Justice-Clerk Inglis in Stuart v. Moore, 1860, 22 D. 1504, at 
p. 1511; and in Orr Ewing’s Trs., 1885, 18 R. (H. L.) 1, Lord Blackburn at 
p. 17, and Lord Watson at pp. 24, 5. 

2 On the Judgments Extension Acts see Chap. XXI.; and on the principle 
see Pennoyer v. Neff, 1877, 95 U. 8. 714. 
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new action based upon it. That action in Scotland takes the Cuap. 
form of an action for a “decree conform.” In England an action ~*~ 
brought on the foreign judgment may also be brought alternatively 

on the original ground of action.” 

A foreign judgment sued on must’ be proved to the satisfaction Proof of 
of the court whose aid is sought for its enforcement, and the mode mane 
of proof must comply with the rules of evidence in force in that ™ents. 
court. In the Scots Courts the appropriate mode of proving a In 
foreign decree is the production of a certified extract, authenti- °°" 
cated according to the practice of the court in which it was 
pronounced, and certified to be genuine by a notary public 
or a British Consul or the mayor of the town where the 
court sits? A judgment so authenticated will be held suffi- 
ciently proved unless its genuineness is challenged on specific 
grounds. In England the mode of proof of a foreign judgment In 
is provided by sec. 7 of the Evidence Act, 1851 (14 & 15 Vict, "#24 
ce. 99), The “judgment, decree, order, or other judicial proceeding ” 
is to be proved by an authenticated copy which shall “purport 
either to be sealed either with the seal of the foreign or colonial 
Court to which the original document belongs, or, in the event of 
such Court having no seal, to be signed by the judge, or, if there 
be more than one judge, by any one of the judges of the said 
Court; and such judge shall attach to his signature a statement 
in writing on the said copy that the Court whereof he is judge has 
no seal... ° 

Judgments of a foreign court are not treated as of equal Receive 
authority with those of a domestic tribunal. They are open to marae 
challenge on various grounds. On the other hand, they command ee aon 


specific 
1 Of. the Italian procedure—al giudizio dz delibazione. Italian Codice Civile, grounds: 
Prelim. Art. 10, and Codice di Procedura Civile, Art. 941, and what is said 
below as to Continental practice. 

2 On the English procedure, and on the English doctrine of non-merger, 
see Piggott, Foreign Judgments, 3rd ed. pt. i. p. 85 et seq. 

3 Disbrow v. Macintosh, 1852, 15 D. 123, per Lord Justice-Clerk Hope; 
Dickson on Evidence, sec. 1819. As to authentication of an English decree in 
Scotland, see Lord Justice-Clerk Inglis in Stwart v. Moore, 22 D. 1504, at 
1508. 

+ Whitehead v. Thompson, 1861, 23 D. 772. : 

5 See also 27 Vict. c. 197, s. 20; and Piggott, Foreign Judgments, 3rd ed. 
pt. i. p. 85 e€ seg. 
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a weight and authority which have been defined in various terms, 
but may perhaps be best expressed by saying that they will receive 
effect without further question unless challenged by the defender 
on one or more of certain specific grounds. To this extent and in 
this sense, it is correct to say that the foreign judgment is primd 
Jacie evidence of the claim in the action for its enforcement. 
Where a foreign judgment is made the ground of action, and 
adequately proved, the defender has the onus put upon him to 
show cause why it should not be enforced, and he is limited 
to certain causes which alone will be entertained as relevant 
defences. 

On some of the defences to an action for enforcement, as they 
are enumerated and discussed below, there is little or no Scots 
authority, nor is it easy to say how far the.doctrines laid down by 
the English Courts would be recognised in Scotland. There is 
no doubt that in earlier times the practice of the two countries 
differed considerably; yet in recent years English authorities 
have been more frequently quoted and apparently received with 
respect. In a recent case, Lord Salyesen? decided against the 
enforcement of a foreign judgment on grounds which his Lord- 
ship justified by one English and one Privy Council case, and no 
doubts seem to have occurred to him as to the authority of 
these cases. In these circumstances, it will be impossible to 
keep the Scots law and the English law entirely apart, and the 
authorities in both will be discussed in connection with the 
principles to which they ought to conform. 

It is recognised both in Scotland and in England that a foreign 
judgment will not receive effect if the court which pronounced it 
had no jurisdiction over the defender. When a court has exceeded 
its jurisdiction, its decrees are treated as nullities by the courts 
of other countries. The principle is simple and well recognised ;® 


1 Whitehead v. Thompson, 1861, 23 D. 772 ; Southgate v. Montgomerie, 1837, 
15 S. 507. 

2 Pick v. Stewart, Galbraith & Co., Ltd., 1907 (O. H.), 15 S. L. T. 447. 

3 See in Scotland, Waygood v. Bennie, 1885, 12 R. 651; Bank of Scotland v. 
Gudin, 1886, 14 R. 218; Det Norske Bjernings og Dykkercompagnt v. M‘Laren, 
1885, 22 8. L. R. 861; Pick v. Stewart, Galbraith & Co., Ltd., 1907 (O. H.), 
158. L, T, 447. In England, Rousillon v. Roustllon, 1880, 14 Ch. D. 351; 
Schibsby v. Westenholz, 1870, L. R. 6 Q. B. 155 ; Sirdar Gurdyal Singh v. Rajah of 
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but its application raises difficulties. Different systems of law Car. 
recognise different grounds of jurisdiction, and, in the absence of ~~~ 
regles uniformes concernant la convpétence des tribunaus, the question 
inevitably arises—By what criterion is the jurisdiction of a court What is 
to be judged when its decisions are appealed to before the courts Sea 
of another country?! Is the court which is appealed to for aes 
execution of a decree to apply its own rules of jurisdiction, or pose? 
those of the court which pronounced the decree? The latter 
would be a profitless solution, for in pronouncing the decree the 

court has already impliedly declared its competence to do so, and 

that by its own rules, which the court of execution would be 

less competent to interpret. On the other hand, if the court 

of execution admits no grounds of jurisdiction except those 
recognised by its own rules, the effect would be to restrict 

the jurisdiction in question to those cases in which both courts 
recognised it. There is little help for the solution of the 
problem to be obtained from the decisions. In Schibsby’s case,? 
Blackburn, J., considered the question and enumerated certain 
grounds of jurisdiction which the English Courts would 
recognise. These were (1) allegiance to the foreign country at 

the date of judgment; (2) residence there at the commencement 

of the suit; (3) presence there when the obligation was con- 
tracted ;* and (4) reconvention. Lord Justice Fry, in Rousillon,* 

added to these (5) prorogation and (6) (perhaps) possession of real 
estate.© Yet this enumeration has been considerably reduced by 

more recent authorities, and even yet the question of principle 

is undetermined. 


Since Schibsby’s case two important judgments have been Sirdar 
Gurdyal 
Singh. 
Faridkote, [1894] A. C. 670; Emanuel v. Symon, [1908] 1 K. B. 302. Dicey, 
Conflict of Laws, 2nd ed. 393. 
1 See an article by Bartin on this subject in the Journal du Droit Inter- 
national Privé, 1904, vol. xxxi. p. 5. 
21870, L. R. 6 Q. B. 155, at 161. 
3 This was regarded as doubtful, and has since been held an inadequate 
ground of jurisdiction in Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] 
A. C. 670. 
#1880, 14 Ch. D. 351, at 371. 7 
5 This has since been held not to be a good ground of jurisdiction to entitle 
a judgment to recognition in England. Emanuel v. Symon, [1908] 1 K. B. 302. 
Vide infra. 
19 
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pronounced bearing on this question. In Sirdar Gurdyal Singh 
the Privy Council held that actions in the Chief Court of the 
Punjaub to enforce decrees obtained in the Courts of the native 
State of Faridkote must fail because the latter Courts had no 
jurisdiction to pronounce the decrees in question. The ground 
of jurisdiction in the Courts of Faridkote was that the defender, 
while treasurer of that State, had become liable for large sums of 
money in connection with his treasurership ;? but he was not within 
the State at the date of the action. Lord Selborne, delivering the 
judgment of the Privy Council, said :? “ All jurisdiction is properly 
territorial, and ‘extra territorium jus dicenti, impune non paretur. 
Territorial jurisdiction attaches (with special exceptions) upon all 
persons either permanently or temporarily resident within the 
territory while they are within it; but it does not follow them 
after they have withdrawn from it, and when they are living in 
another independent country. It exists always as to land within 
the territory, and it may be exercised over moveables within the 
territory; ... In a personal action, to which none of these 
causes of jurisdiction apply, a decree pronounced in absentem by 
a foreign Court, to the jurisdiction of which the defendant has not 
in any way submitted himself, is by international law an absolute 
nullity.” As a direct decision, the judgment in Sirdar Gurdyal 
Singh is conclusive that the courts which regard the judgments 
of the Privy Council as authoritative will not recognise, to any 
effect, the jurisdiction of a foreign court claimed in respect (1) 
of the locus delictt; or (2) of the locus contractis; or (3) of the locus 
solutionis of a contract being within the territory of that court— 
in default of the personal presence of the defender. 

Emanuel v. Symon * was an English case decided by the King’s 
Bench Division. There the defendant, while resident in Western 
Australia, had been a partner in a partnership for the working 
of a gold mine there, After his return to England an action was 
brought by the remaining partners in the West Australian Courts 


1[1894] A. C. 670. 

?The Privy Council took the view that it was immaterial to the question 
of jurisdiction whether the action arose ex contractu or ex delicto (Lord Selborne, 
at 683). 

3 At 683. 

4 [1908] 1 K. B. 302. 
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for the dissolution of the firm, sale of the mine, and accounting. CHar. 
This action was served on the defendant in England, but he did not a 
appear. As a result of the accounting the partnership was found 
to be indebted in a certain sum. This sum the other partners paid, 
and issued the writ in this action against the defendant for the 
share for which he was liable. The King’s Bench Division held 
that the Courts of Western Australia had no jurisdiction over the 
defendant in respect either (1) of his ownership of real property 
there ;* or (2) of his entering into a partnership for dealing with 
real property situated there. The latter principle was not a great 
extension of that laid down in Sirdar Gurdyal Singh, but the 
rejection of the ownership of property as a ground of jurisdiction 
gives great importance to the judgment. The ground of juris- 
diction which in Scots law is regarded as most fully satisfying 
the criterion of effectiveness will thus not be recognised by the 
English Courts for the purpose of enforcing foreign judgments. 

A careful reading of the judgments in these cases does not 
supply a coherent answer to the question asked above—What is 
the criterion of jurisdiction when a court’s decrees are founded 
on for enforcement in another territory? When we seek for a 
principle, we are met with a catalogue; and even the list of grounds 
of jurisdiction quoted above from Blackburn, J., in Schibsby 
(sup. p. 289), has been now reduced by the elimination of presence 
within the territory when the obligation was contracted and of 
possession of heritable (real) property. In Emanuel v. Symon, 
Lord Justice Buckley has undertaken a revised enumeration of the 
grounds of jurisdiction which the English Courts will recognise. 
His list consists of that already quoted from Lord Blackburn’s 
judgment in Schibsby, with the additions made by Lord Justice 
Fry in Rousilon, with the elimination from their list of these two 
grounds of jurisdiction just mentioned; so that there remain, as 
recognised by the English Courts, only (1) allegiance, or subjection 
to the country where the judgment is pronounced ;? (2) residence 

1 Rejecting the view that Becquet v. MacCarthy, 1881, 2 B. & Ad. 951, was 
authority for such a ground of jurisdiction. 

® Nothing in the nature of allegiance or nationality seems to comply with 
any recognised principle of jurisdiction in personal actions, and there seems 


to be no means of making a judgment effective against a defender whose only 
connection with the forum is his nationality. The Institute of International 
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there at the date of raising the action; (3) reconvention; and 
(4) prorogation, either by the voluntary appearance of the defend- 
ant, or by his contracting to submit to the jurisdiction. Nowhere 
in these cases do we meet with any adequate treatment of the 
principles that are in question, and in the absence of any discus- 
sion of the principles on which the judgments are based, it is 
difficult to say whether these judgments would be followed in those 
courts in which judgments of the Privy Council and of the English 
Courts are not binding but are commonly treated with respect.? 
The rejection by the Privy Council, in Sirdar Gurdyal Singh, of the 
forum contracts and the forum delicti in cases where the defender 
is no longer present within the territory would. probably be 
followed in all tribunals of the British dominions on account of 
the weight of authority which it bears and of its consistence with 
general principle. The case, however, of Hmanuel is more doubt- 
ful. It has not the same authority behind it, and it seems to 
conflict with the principle of effectiveness, and to proceed upon 
no general principle of jurisprudence. It is perhaps an illustra- 
tion of the tendency, recognised by both Westlake? and Dicey,‘ 
of a court to refuse to recognise the jurisdiction of a foreign 
court in circumstances in which it would claim and exercise 
jurisdiction for itself. 

In a Scots case earlier than the two last-mentioned cases, 
Waygood v. Bennie, Lord M‘Laren treated the matter more 
scientifically. He doubted if it would be a good objection to the 
enforcement of a foreign decree in Scotland that the court which 


Law passed the following Resolution (1874) on this question :—“ Dans les. 
procts civils et commerciaux la nationalité des parties doit rester sans influence 
sur la compétence du juge, sauf dans les cas ot la nature méme du litige doit 
faire admettre la compétence exclusive des juges nationaux de Tune des 
parties.” Annuaire de Institut, 1. 126. 

1 These two are separately enumerated by Buckley, L.J., but they seem 
both to fall under the head of prorogation. Jurisdiction prorogated by 
defendant had earlier been recognised by Walton, J., in Feyerick v. Hubbard, 
1902, 71 L. J., K. B. 509. 

2 Lord Salvesen in Puck v. Stewart, Galbraith & Co., Ltd., 1907 (O. H.), 
15 S. L. T. 447, seems to have regarded the enumeration in Rousillon as. 
exhaustive, and Emanuel’s case had not then restricted that list. 

3 4th ed. p. 232. 

4 Ond ed. p. 41. 

5 1885, 12 R. 651, at 655 n. 
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had pronounced it had proceeded on a ground of jurisdiction a 
which was not known to the law of Scotland. “Hach country 
has its own rules conditioning the exercise of its jurisdiction, and 
if the rules of the territorial Court are reasonably consistent with 
general international law, justice requires that the Court of the 
domicile, when set in motion by the holder of the decree, should 
recognise the decree, and give effect to it.” Such a principle, 
although suffering from the vagueness which at present attaches 
to the concepts of “general international law,” is at least easier 
to justify than the refusal to enforce any foreign judgments 
which are based on grounds of jurisdiction not recognised by 
the courts whose aid is sought in their enforcement. 

Another defence to an action for the enforcement of a foreign Want of 
judgment, which is generally admitted in Scotland and in England, aecel 
is the want of any due citation or notification of the defender in the 
original action. This is enumerated by Lord Jeffrey among the 
reasons for refusing to give effect to a foreign decree,” and numer- 
ous English cases illustrate the same rule? If the rules of pro- 
cedure of the court pronouncing the decree provide for any form 
of citation which does not in fact bring the existence of the suit to 
the knowledge of the defender, or if there is no citation at all, the 
decree will not be capable of enforcement in the Courts either of 
England or of Scotland. Yet, in Pemberton v. Hughes, the English 
Court gave effect to a decree of divorce pronounced in Florida, 
notwithstanding an averment that the notice to the defender 
had been so late as to infer a nullity in the decree, even by 
the law of Florida. Decrees determining the status of parties 
were treated as more nearly analogous to decrees im rem than to 
decrees in personam ;® but the proposition was stated quite gener- 


1 See the discussion of this question in Bar, Private International Law 
(Gillespie’s tr.), 905-908. 

2 In Southgate v. Montgomerie, 1837, 15 8. 507. Cf. Roose, Liquidator ‘Largs 
Bone and Seed Crushing Co. v. Hannay’s Exrs., 1885 (O. H.), 23 8. L. R. 53. 

3 Houlditch v. Donegall, 1834, 2 Cl. & F. 470, see Lord Chancellor Brougham, 
at 477; Bank of Australasia v. Nias, 1850, 19 L. J., C. P. 345; Ferguson v. 
Mahon, 1839, 11 Ad. & E.179. Cf. Jeannot v. Fuerst, 1909, 100 L. T. 816. 

4 E.g. Edictal citation in Scotland. 

6 [1899] 1 Ch. 781. 

6 Per Lindley, M.R., at 793. Cf. Longworth v. Yelverton, 1867, 5 M. (H. L.) 
144 ; Doglione v. Oran, 1866, L. R. 1 E. & I. App. 301. 
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ally that “the jurisdiction or competency of a Court does not 
depend on the exact observance of its own rules of procedure.” 
Thus, on the one hand, the want of due notice, as determined 
by the lex fori, may not disentitle a judgment to foreign recogni- 
tion; on the other hand, it is not mere absence (as sometimes 
stated) of the defender which entitles him to resist enforcement, 
but only the absence due to ignorance of the dependence of the 
action. The deliberate absence of the defender, duly cited to 
appear and answer, would not render the judgment unenforceable 
abroad.? 

One other ground of objection to a foreign decree there is, which 
seems to have been very widely accepted. A judgment obtained 
by fraud or misrepresentation will not receive enforcement.? It is 
not, however, very clear what is the nature of the fraud which will 
have this effect. The difficulty is to reconcile this rule with the 
one which requires that there shall not be a re-trial of the cause 
on its merits. It appears to be settled, in England at least, that 
the case may in substance be re-tried in order to satisfy the 
English Court “that the foreign Cours had been imposed upon.” ® 
The technical objection to a re-trial is met by the answer that the 
issue is not the same, being in the second case whether the first 
tribunal was “imposed upon.” The contrary view, indeed, finds 
some support in the English authorities, and may be argued with 
much force, on the ground that the appropriate remedy for a 
defender, against whom a judgment has been obtained by fraud, is 
to reduce that judgment in the country where it has been pro- 
nounced, or in any other country in which there is jurisdiction 
against the defender.’ Such was apparently the view of the 
judges in Crawley v. Isaacs.’ Yet the later case of Vadala v. 


' Eg. by Lord Jeffrey in Southgate v. Montgomerie, 15 8. 507. 

? Cf. Italian Oodice di Procedura Civile, Art. 941 (3)—*Se le parti siano state 
legalmente rappresentate o legalmente contwmact.” 

3 Wilson v. Robertson, 1884, 11 R. 893; Boe v. Anderson, 1857,20 D. ll, 
per Lord Curriehill, at 32. In England, Abouloff v. Oppenheimer, 1882, 10 
Q. B. D. 295; Vadala v. Lawes, 1890, 25 Q. B. D. 310; Crozat v. Brogden, 
[1894] 2 Q. B. 30. See a full discussion of English cases in Piggott, 3rd ed., 
pt. 1. pp. 387-400; Dicey, Conflict of Laws, 2nd ed. 397. 

4 See Lindley, L.J., in Vadala v. Lawes, 1890, 25 Q. B, D. 310, at 316. 

§ Lindley, L.J., in Vadala v. Lawes, 1890, 25 Q. B. D. at 317. 

® See Chap. XI. at p. 153. 71867, 16 L. T. 529. 
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Lawes’ seems to indicate that the prevailing doctrine in England is Cuap. 
that the courts should refuse to enforce a foreign judgment which ~~ 
has been obtained by fraud, even although, under the issue of fraud, 

it is necessary to re-try the merits of the cause. The ultimate 
principle on which this rule is based is that a party is not allowed A party 
to take benefit by his own wrong-doing ;? and the fraud, therefore, Be SaE: i 
which is to bar the enforcement of the judgment, must be the By one 
fraud of the pursuer, And this principle provides the solution for doing 
the case of a judgment obtained by perjury. The perjury of the 
pursuer, as likewise the perjury procured by the pursuer, is Ais 

fraud, which will bar his claim to enforce the judgment; but per- 

jury to which he is not a party does not come under that category, 

and does not therefore form a good defence before the court of 
execution. The latter doctrine would seem to be deducible from 

the English cases; but in Scotland it must be taken subject to 

what remains to be said as to “errors in fact” as a defence to an 

action for enforcement. 

Both in Scotland and in England the principle has been No re- 
repeatedly laid down that a foreign judgment founded on for peel ofene 
execution is not to be the subject of a re-trial or full inquiry into 
the merits of the original suit. Yet there has been a difference in 
the interpretation given to the rule in the two countries. In 
England, a foreign judgment cannot be examined on any allegation Errors in 
of error in fact or law.2 In Scotland, however, there have been ieee as 
judicial dicta which, while repudiating “re-trial,” have recognised 
the possibility of inquiring into errors of the foreign tribunal both 
in fact and in law. Stated broadly, as by Lord Jeffrey,* that a Scots 
judgment may be impugned as having proceeded upon “error of aie 
fact or even on error of law,” the doctrine could hardly be recon- 
ciled with any view of the other principle that there must be no 
re-trial5 An intermediate view is probably indicated by Lord 


1 1890, 25 Q. B. D. 310. See also Abouloff v. Oppenheimer, 1882, 10 Q. B. D. 
295. 

2 Ex dolo malo non oritur actio. Cf. eg. Coleridge, C.J., in Abouloff, at 
300. 
3 Godard v. Gray, 1870, L. R. 6 Q. B. 189, at 150-152 ; Nouvion v. Freeman, 
1887, 37 Ch. D. 244, at 256, and 15 A. C. 1, at 13. Abouloff’s case, per Cole- 
ridge, C.J., at 302. Cf. Dicey, Conflict of Laws, 2nd ed. 412, and cases there. ° 

4 In Southgate v. Montgomerie, 15 S. 507, at 514. 

6 Lord Fraser in Pattisson v. M‘Vicar, 1886, 13 R. 550, repudiated Lord 
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M‘Laren in Bank of Scotland v. Gudin1 where he says that a 
foreign judgment is “examinable”; that it is to be enforced if 
found “regular”; that “examination” does not mean “a re-trial 
of the cause on issues of fact or of law.” No clear indication 
is given of the “irregularities” which are to be the subject of 
investigation, but they are such as affect the “substance,” no less 
than the “form,” and the jurisdiction. On this passage from Lord 
M‘Laren we have the ingenious exegesis of Gillespie in his 
Notes to Bar2 That writer suggests that the true view is that, as 
to facts, the foreign judgment should be treated as the verdict of a 
jury in Scotland ; that is, that the judgment must disregard some 
material evidence, or facts must have been excluded from view, 
but that the judgment will not be refused enforcement merely 
because the Scots Court takes a different view of the balance of 
evidence. If this were the true construction of Lord M‘Laren’s 
doctrine, it would leave a very attenuated version of the other 
principle, that the cause is not to be re-tried. The grounds on 
which the Appeal Court in Scotland reviews the verdict of a jury 
involve a full examination of the eviderce, and that examination 
does, in certain cases at least, approximate pretty closely to a re- 
trial of the cause. Gillespie truly observes that there is a tendency 
of the Scottish Courts to regard foreign judgments more nearly 
as they are treated in England,’ and to allow fewer grounds of 
challenge than was the practice in earlier times. If the Courts in 
Scotland follow those of England in discarding “comity” as the 
ground for enforcing foreign judgments, in favour of the modern 
English view that the judgment itself constitutes an obligation, 
then they may be expected to follow recent English practice by 
refusing to examine foreign judgments in respect of alleged errors 
of fact. 
Jeffrey’s view and went as far as any English cases in the opposite direction. 
But Lord Fraser’s opinion there must be modified by his opinion in Det Norske 
Bjergnings og Dykkercompagni v. M‘Laren, 1885, 22 8. L. R. 861, a few months 
earlier. See also Lord M‘Laren on the “examinability” of an English decree 
in Roose, Liquidator Largs Bone and Seed Crushing Co. v. Hannay’s Ezrs., 1885, 
23 8. L. R. 53 (0. HL). 

11886, 14 R. 213, at 216 n. 

2 Bar (Gillespie’s tr.), 902-904. Cf I. Jeffrey in Southgate, 15 8., at 512 n. 


3 English cases were followed as authorities by Lord Salvesen in Pick v. 
Stewart, Galbraith & Co., Lid., 1907 (O. H.), 15 8. L. T. 447. 
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The case of errors in law is slightly different and requires Cuar. 

distinctions to be drawn. If the law in question is that of the. 
courts which have pronounced the judgment, it is not to be sup- in law. 
posed that the Scots Courts would claim to review their decision. 
If the law were that of Scotland, it seems likely that the Scots 
Courts would be more ready to refuse finality to the determina- 
tion of the foreign tribunal1 If, however, the law applied were 
that of some third country, which in both courts required to 
be proved as a fact, it would fall among the findings in fact, to 
be treated according to the rules applicable to such. 

Another essential of a foreign judgment which it is sought to Foreign 
enforce is that it must be a final judgment. It is essential that it judgmen : 
shall have “conclusively, finally, and for ever established the exist- 4! 
ence of the debt of which it is sought to be made conclusive 
evidence in this country, so as to make it res judicata between 
the parties.” It must be “conclusive in the same Court which 
pronounced it.” Thus no interlocutory judgment, and no judg- 
ment of any kind which can be recalled in the court which 
pronounced it, will be enforced.*. Yet it is no bar to the enforce- 
ment of a foreign judgment that it is subject to appeal in the But may 

: : be subject 
country where it was pronounced, since that fact does not prevent to appeal. 
the judgment from constituting res judicata between the parties.’ 

And even an appeal actually pending will not be a good defence to 
an action in execution, although it may give an equitable claim to 
a sist or stay of execution.® 
The case of Delhi and London Bank, Lid. v. Loch* came before And must 


be still 

1 Yet in England the Courts will not regard an error by a foreign court in enforce- 
English law as a good defence to the enforcement of the judgment. Godard y. able in 
Gray, 1870, L. R. 6 Q. B. 139; and in a judgment in rem, Castrique v. Imrie, ae 
L.R.4E. &1. App. 414. And it would appear from Bank of Scotland v. Gudin nounced. 
(1886, 14 R. 213) that the omission to state a competent plea before the foreign 
court will not constitute a good defence to an action for execution in Scotland. 

2 Lord Herschell in Nouvion v. Freeman, 1889, 15 A. C. 1, at 9; and see 
Cotton, L.J., in same case in Appeal Court, 1887, 37 Ch. D. 244, at 251. 
Cf. Jeannot v. Fuerst, 1909, 100 L. T. 816. 

3 Per Lord Watson in Nouvion, at 13. 

4See Lord Fraser’s opinion in Pattisson v. M‘Vicar, 1886, 138 R. 550, at 
555 n. 

5 Lord Watson in Nouvion, at 13. 

6 For action on a judgment on which a stay of execution had been granted, 
see Hall v. Odber, 1809, 11 East, 118. 

7 1895, 22 R. 849. 
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the Scots Courts in peculiar circumstances. It was an action to 
enforce a judgment pronounced by the Court at Delhi, and the 
defence was that according to the practice of that Court its 
records were destroyed after a certain number of years, and its 
judgments thereafter were not enforceable. The Court of Session 
took the view that from the destruction of the records it must be 
inferred that the judgment sued on was no longer enforceable in 
Delhi, and that the Scots Courts were therefore not called on to 
give effect to it in Scotland. The defender’s pleas were therefore 
sustained, and the general principle was laid down that.a foreign 
judgment founded on for execution must be still susceptible of 
execution in the territory of the court which pronounced it. 

It has often been said that a foreign judgment may be refused 


“contrary effect if it is contrary to natural justice. This does not appar- 
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ently mean that the substantial justice of the decree will be 
reviewed, but rather that the method of procedure may have 
been in defiance of such fundamental principles of justice that 
there can have been no true trial of the merits. Thus in 
Scotland, where a foreign judgment was sued on, the defender 
was allowed a proof of his averments that there had been no 
proper inquiry by the foreign court, and that no opportunity 
had been given to the defender to answer the pursuer’s claim.! 

Every court retains the right to refuse effect to a foreign 
judgment which is, in its view, contrary to good morals or to 
public policy. It has been said by a high authority in England? 
that the English Courts will not enforce a judgment based on a 
contract which is contrary to the policy of the English law, as 
eg. in restraint of trade. Probably the enforcement of a gambling 
debt would come under the same principle. 

Of the grounds of defence to the enforcement of a foreign 
judgment as they have been enumerated above, the most im- 


1 Det Norske Bjerqnings og Dykkercompagni v. M‘Laren, 1885, 22 8. L. R. 
861. Of. in England Price v. Dewhurst, 1837, 8 Sim. 279; 4 My. & Cr. 76, 
which turned on the bias and partiality of the tribunal. The fact that 
Italian law does not allow parties to give evidence in their own cause is not 
regarded in England as being so contrary to natural justice as to prevent the 
English Courts from enforcing an Italian judgment. Scarpetta v. Lowenfeld, 
1911, 27 T. L. R. 509. 

2 Fry, L.J., in Rousillon v. Rousiilon, 14 Ch. D. 351. 
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portant are common to the leading systems of law, and those eae 
countries which have a complete codification of their law usually 
provide in the codes a mode of enforcing foreign judgments and 
specify the reasons which will justify refusal to give effect to them. 
Thus, the law of Italy differs in some respects from the British and 
American type, for there the party who seeks to enforce a foreign 
judgment does not require to bring an action de novo in the Italian 
Court of first instance, but can, by a more summary procedure, 
take his foreign decree direct to the Italian Court of appeal. 
There the decree is subject to the yiudizio di delibazione for 
examination.2 Yet the grounds on which the Court of Appeal 
may examine the decree are limited to four, viz.:—(1) the juris- 
diction of the court which pronounced it; (2) the regular 
citation of the defender before the foreign court; (3) the fact 
that the defender was either represented, or absent after due 
notice;* (4) that the decree was not contrary to public order 
or to the domestic public law of the Italian kingdom. 

Each Continental system of law prescribes some procedure Summary 
whereby, if a new action does not require to be raised, at least pie sae 
the exequatur of the courts must be given to a foreign judgment systems. 
before it can have any executive force or effect. Such procedure 
varies according to the rules of process in different countries. And 
even as to the precise weight or authority to be attached to the 
foreign judgment there is no uniformity. While some few allow 
the merits of the controversy to be reviewed, a greater number 
prescribe a limited number of grounds on which the judgment is 
open to examination, and among the subjects of such examination 
there generally appear (1) the competence of the tribunal which 
pronounced the judgment,® and (2) the finality of the judgment in 
that court. The diversity of practice is further complicated by 


1 See Piggott, Foreign Judgments, 2nd ed. chap. xiii. 

2 Codice Civile, prelim. Art. 10, and Codice dt Procedura Civile, Art. 941. 

3 Uw autorita giudiziarta competente. 

4 Legalmente contumact. 

5 On the elements of competence see Bartin in Journal du Droit Inter- 
national Privé, 1904, vol. xxxi. p. 5. 

6 Whereof the test is sometimes, as in Austro-Hungary, that laid down by 
the House of Lords in Nouvion v. Freeman, 1889, 15 A. C. 1, that the judgment 
is res judicata; sometimes, asin Germany, that the period for appeal has expired. 
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the introduction in some legal systems of the principle of reci- 
procity, whereby the court appealed to for execution will give 
effect to a foreign judgment only in so far as its judgments are 
enforced by the foreign court in question. To provide for this 
reciprocity some countries have made a practice of concluding 
treaties with other States. The following summary of the laws 
of different countries on the enforcement of foreign judgments is 
from an opinion of Gray, J., in the Supreme Court of the United 
States :—!“It appears, therefore, that there is hardly a civilised 
nation on either continent, which, by its general law, allows con- 
clusive effect to an executory foreign judgment for the recovery 
of money. In France, and in a few smaller States—Norway, 
Portugal, Greece, Monaco, and Hayti—the merits of the contro- 
versy are reviewed, as of course, allowing to the foreign judgment, 
at the most, no more effect than of being primd facie evidence of 
the justice of the claim. In the great majority of the countries 
on the Continent of Europe—in Belgium, Holland, Denmark, 
Sweden, Germany, in many cantons of Switzerland, in Russia 
and Poland, in Roumania, in Austria and Hungary, (perhaps in 
Italy,) and in Spain—as well as in Egypt, in Mexico, and in a 
great part of South America, the judgment rendered in a foreign 
country is allowed the same effect only as the Courts of that 
country allow to the judgments of the country in which the 
judgment in question is sought to be executed.” 

The general Continental practice, unlike that of Scotland and 
England, does not seem to allow an action based upon the foreign 
judgment, since the latter is not recognised as constituting in 
itself an obligation or cause of action. Execution proceeds upon 
the foreign judgment itself, but only after it has received the 
exequatur of the court in whose territory it is to be enforced.’ 

In the United States the conditions of the enforcement of foreign 
judgments seem, with one important exception, to be derived 
from the law of England. The pleas in defence to an action in 


1In Hilton v. Guyot, 1895, 159 U. S. 113, at 227. 

2 Lorenzen, Cases on Conflict of Laws, 1909, footnote p. 167. Cf. a series of 
articles by Bartin in Journal du Droit International Privé, vol. xxxi. pp. 5 and 
802 ; vol. xxxii. pp. 59 and 815; vol. xxxiii. pp. 27 and 995. See also West- 
lake, Private International Law, 4th ed. pp. 378-9. 
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execution (which is the form in which a foreign judgment is ae 
enforced) include (1) want of jurisdiction in the court which ~~ 
pronounced it, (2) want of personal citation of the defender,! and 
(3) fraud? But the American Courts base their enforcement of 
foreign judgments on the principle of comity, and they carry this 
principal to its logical conclusion by refusing to enforce, without 
examining them on their merits, the judgments of courts which 
do not give a like recognition to their judgments, “In holding 
such a judgment, for want of reciprocity, not to be conclusive 
evidence of the merits of the claim, we do not proceed upon any 
theory of retaliation upon one person by reason of injustice done 
to another; but upon the broad ground that international law 
is founded upon mutuality and reciprocity, and that by the 
principles of international law recognised in most civilised nations, 
and by the comity of our own country, which it is our judicial 
duty to know and to declare, the judgment is not entitled to be 
considered conclusive.” ® 

Where a judgment obtained in one State of the Union is Questions 
pleaded in another State, the Constitutional provision applies, asbetween 


different 


to the effect that “full faith and credit shall be given in each hea 
State to the public acts, records, and judicial proceedings of every ; 


other State;”* but otherwise the judgment of another State is 
regarded as a foreign judgment,’ and the Constitutional provision 
just quoted is not so construed as to exclude challenge of the 
judgment on the ground of want of jurisdiction of the Court 
pronouncing it or on the ground of fraud.® 


1 Pennoyer v. Neff, 1877, 95 U. S. 714; St. Olay v. Cox, 1882, 106 U. 8. 350. 

2 Hilton v. Guyot, 1895, 159 U. 8. 113, at 207. 

3 Judgment of majority delivered by Gray, J., in Hilton, at 228. 

4 Constitution of the United States, Art. IV., sec. 1. Cf. Lynde v. Lynde, 
1901, 181 U.S. 183. 

5 Baldwin, J., in Fisher v. Fielding, 1895, 67 Conn. 91 ; in Lorenzen’s Cases 
on Conflict of Laws, at p. 118. 

6 Story, Conflict of Laws, sec. 609. But on the kind of fraud which will 
prevent a foreign judgment from receiving effect, see Gray, J., in Hilton’s case 
(p. 207), where it is described as “fraud extrinsic to the matter tried in the 
cause.” In Warrington v. Ball (1898, 90 Fed. 464) the U. 8. Court held that 
the clause of the Constitution quoted above allowed an unsuccessful defendant 
to resist. enforcement in another State where the judgment had been obtained 
by fraud, since that fact would have entitled him to have the judgment 
“invalidated” in the State where it had been pronounced. 
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CHap. There are two exceptions to the rule that a foreign judgment 
rae will receive effect if not open to any of the defences already 
ceptions: mentioned—two classes of judgment which will in no circum- 
ve stances be enforced. The first class includes all penal judgments. 
ments. «A penal law’ is strictly and properly a law which imposes 


punishment for an offence against the State; and a ‘ penal action’ 
is a proceeding for the recovery, in favour of the State, of a penalty 
due under a penal law.”1! Civil damages do not become a 
“penalty,” for this purpose, in virtue of being “vindictive” or 
in excess of the injury suffered; it is of the essence of a penal 
action that it is brought on behalf of the State or in the public 
interest. Thus, if a party has incurred a fine for illegal acts com- 
mitted in a foreign country, such fine will not be recoverable in 
this country at the instance of the proper official who is authorised 
to recover in the foreign country? nor would an informer who was 
entitled to the penalty in the foreign country be in any better 
position? On the same principle, neither the personal disabilities 
nor the forfeiture of property following upon a foreign attainder 
will receive any effect in England* The rule has been extended 
in the United States to the prohibition of remarriage involved 
in divorce by the laws of certain States, on the ground that such 
a prohibition is penal in its nature. 

Because The rule was explained by the Privy Council in Huntington 

rms ie Vv. Attrill,® in Lord Watson’s words: “The rule has its foundation 


cognisable 


on in the : : . . : . . : 
sie hrs in the well-recognised principle that crimes, including in that term 


where’ all breaches of public law punishable by pecuniary mulct or 
ritted: otherwise, at the instance of the State Government, or of someone 
representing the public, are local in this sense, that they are 
only cognizable and punishable in the country where they were 
committed. Accordingly no proceeding, even in the shape of a 
civil suit, which has for its object the enforcement by the State, 


1 Dicey, Conflict of Laws, 2nd ed. 208. 

2 Huntington v. Attrill, [1893] A. C. 150. And compare the American case 
under same name in 1892, 146 U.S. 657. 

3 Dicey, p. 22], n. 4. 

4 Folliott v. Ogden, 1789, 1 H. BI. 123. Cf. Wright v. Nutt, 1788, 1 H. Bl 
136. 

5 Of. the cases quoted by Dicey, 441. 

61893] A. C. 150, at 156. 
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whether directly or indirectly, of punishment imposed for such CHar. 
breaches by the lex fori, ought to be admitted in the Courts of AX 
any other country.” 

Huntington’s case arose out of a judgment pronounced in New 
York against officers of a corporation for debts due by the cor- 
poration, and under a law whereby such officers signing false 
certificates as to the stock of the corporation become personally 
Hable for its debts. It was sought to enforce this judgment 
in the Courts of Ontario, and on appeal from the Courts there 
the Privy Council held that the judgment in New York was not 
penal. The original action by the creditors of the corporation 
was for their own behoof and not for the public interest! If, 
however, the action is brought in the public interest, it does 
not seem to matter whether it is at the instance of the State, a 
public official authorised to sue, or (probably) even an informer. 

It was further decided by the Privy Council in Huntington, 
contrary to the views of some of the judges of the Ontario Appeal 
Court, that a finding by the court pronouncing the judgment as 
to whether or not it is “penal” is not conclusive on the tribunal 
which is applied to for execution. Yet the reasoning upon which 
such findings are founded “must” (in the words of Lord Watson) 
“always receive careful consideration, and may be conclusive.” 2 

A foreign judgment awarding damages for a delict will not be 
regarded as penal merely because, in the same process, a fine 
ad vindictam publicam was imposed on the wrongdoer in accord- 
ance with the practice of the foreign court. In a case? where 
criminal proceedings were instituted in France by the public 
authorities there, a party injured by the same act of negligence, 
which formed the ground of the criminal charge, intervened, as 
he was entitled by French law to do, with a claim of damages, 
which was successful. He then sued in England for enforcement 


'In an action to enforce the same judgment in Maryland, the U. 8. 
Supreme Court, reversing the Maryland Courts, reached the same con- 
clusion as the Privy Council had arrived at a few months before. See 
Huntington v. Attrill, 1892, 146 U. 8. 657. The Privy Council approved the 
statement of the doctrine in the earlier American case of Wisconsin v. Pelican 
Insurance Co. (1888, 127 U. 8. 265), by Justice Gray, at 290 there. 

2 At p. 155. 

3 Rualin v. Fescher, [1911] 1 K. B. 93. 
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Car. of his award of damages; and the defence that the award of 

damages was penal in character was repelled, and judgment given 
for the sum awarded in the French proceedings. 

(2) Judg- The second exception relates to judgments on the revenue laws 

ments on of foreign States. It has long been an established rule that the 

laws. courts of one country will not recognise the revenue laws of 
another! The propriety of this rule has been a subject of 
controversy among jurists”? but the rule itself is as firmly 
established as it is widely acknowledged. Clearly one important 
class of case which this rule would cover is already provided for 
under the preceding rule as to penal judgments. No decree 
pronounced in a foreign court for a penalty in respect of violation 
of revenue law can be enforced in this country, first, because it is 
a penal judgment, and secondly, because it is a judgment for the 
enforcement of foreign revenue laws. The principle is, however, 
wider in its scope. A non-penal judgment founded on the revenue 
laws of a foreign State will not receive effect when sued on for 
execution outside the territory of the court which pronounced it. 
The rule has been carried so far in Scotland that where a Colonial 
Court awarded expenses to the Crown in a Revenue cause, that 
judgment for expenses was refused enforcement in the Scots 
Courts. 

I.Foreign II. The second case in which a foreign judgment may be 

Teed ts pleaded is when the defender in an action sets it up as a bar to 

defence. g claim which he maintains has been already adjudicated upon 
by a foreign court. When so used, in an excepto rei judicate, the 
foreign judgment receives a different degree of recognition. In 
other words, the grounds on which a pursuer can overcome the 
effect of a foreign judgment when pleaded. ope exceptionis are 
different from those on which a defender can resist the enforcement 
of a judgment obtained against him. The foreign judgment 
obtains a fuller decree of credit when it forms the basis of a plea 


Res of res judicata. “Neque in hac rei judicate exceptione inquiritur, 


judicata. 
1 Holman v. Johnson, 1775, 1 Cowp. 341, per Lord Mansfield ; James v. 


Catherwood, 1823, 3 D. & R. 190 ; Planché v. Fletcher, 1779, 1 Doug. 251. In 
Scotland, Attorney-General for Canada v. Schulze, 1901 (O. H.), 98. L. T. 4. 
2See Story’s criticism, Conflict of Laws, sec. 257, and the Continental 
writers there referred to. 
3 Attorney-General for Canada v. Schulze, 1901, 98. L. T. 4. 
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jurene, an injuria, judicatum fuerit, si modo sententia per appella- Cuap. 
tionem suspensa non sit; sed tantum, an judicatum; eo quod res 
judicata pro veritate habetur.”! A judgment of a competent 
court will be received as a good defence to a new action on the 
same grounds without inquiry as to any irregularities in the court 
which pronounced it. 


The reasons for treating the foreign judgments pleaded as res Reasons 


eee ‘ eas « t 
judicatce with more deference than those founded on for execution coneidern, 


have been variously stated. Lord Kames® explained the differ- 7 
shown. 


ence on the ground that the defender in an action was before the 
tribunal against his will, “but a decreet-absolvitur ought to be 
final against the plaintiff, because the judge was chosen by 
himself; with respect to him, at least, it is equivalent to a decreet- 
arbitral.” ‘And also on the public ground of finality. “In every 
lawsuit there ought to be a ne plus ultra. Some step ought to 
be ultimate, and a decree dismissing a claim is in its nature 
ultimate.” 4 

A party is not to be sued in one country after another on the 
same claim, ni lites tmmortales essent dum litigantes mortales sunt. 
Or, as Lord Braxfield stated it, “A res judicata is good all the 
world over.” ® 


No challenge of the jurisdiction is competent to a pursuer who ote. : 
fhe 3 ; ¢ : 
is met with the plea of res judicata, since the foreign forwm was of able ioe 


his own selecting. The view of the English Court in Schibsby® pace. 


was thus expressed by Lord Blackburn: “ We think it clear, upon %- 
principle, that if a person selected, as plaintiff, the tribunal of a 


1 Voet’s Commentaries, xliv. ii. 1. 

2 Pemberton v. Hughes, [1899] 1 Ch. 781; Hamilton v. Dutch East India 
Co., 1732, 8 Br. 264. And see a Scots case, Boe v. Anderson, 1857, 20 D. 11; 
and Lord Medwyn in Southgate v. Montgomerte, 1837, 15 S. 507, at 519. 

3 Kames, Equity, 3rd ed., 1778, p. 365. 

4 See Story, Conflict of Laws, sec. 598, et seg., where Kames and others are 
criticised. 

5 Watson v. Renton, 1791, Bell’s 8vo Cases, 92, at 107. Cf in England, 
Eyre, C.J., in Philips v. Hunter, 1795, 2 H. Bl. 402, at 410; cf. Dig. bk. iv, 
tit. 13; of. a decision of the Superior Court of New Hampshire, Macdonald v. 
Grand Trunk Rly. Co., 1902, 71 N. H. 448, also reported in Lorenzen’s Cases on 
Conflict of Laws, 170. 

6 1870, L. R. 6 Q. B. 155, at 161 ; but Lord Lindley, in Pemberton v. Hughes 
((1899], 1 Ch. 781), seems to indicate a contrary view in some parts of his 
opinion. 


20 


CHAP. 
XX, 


Nor for 


irregu- 
larities 
of pro- 
cedure. 


But prob- 


ably for 


fraud. 


A con- 
trary 
view. 


h 


306 RECOGNITION OF FOREIGN JUDGMENTS 


foreign country as the one in which he would sue, he could not 
afterwards say that the judgment of that tribunal was not binding 
upon him.” 

On the same principle, the pursuer cannot challenge the foreign 
judgment with which he is met, on account of errors or irregulari- 
ties in the court which pronounced it. In Pemberton v. Hughes, 
where a decree of divorce in the State of Florida was pleaded as 
res judicata, the English Court held that not even averments of 
irregularities inferring nullity of the decree would enable the Court 
to refuse effect to it. 

One method, however, does seem to be open to a pursuer to 
overcome the defence of res judicata. If the former judgment was 
obtained through the fraud of the defender, he will not be allowed 
to avail himself of it. This follows from the principle that a party 
shall not benefit by his own wrongdoing. x dolo malo non oritur 
actio should be equally true of exceptio. This is at least the sounder 
view, but the authorities are not conclusive.? 

This view of the effect to be given to a judgment pleaded as res 
judicata has not been accepted with entire unanimity. Westlake 
takes a contrary view :—“But a foreign judgment pleaded by the 
defendant will be subject to question, with regard to the competence 
of the Court or otherwise, on the same grounds, so far as applicable, 
on which a foreign judgment sued on by the plaintiff may be 
questioned.”? The sole authority given for this opinion is a passage 
from an English judge, Wigram, V.-C., to the effect that-if a decree 
“ig conclusive upon one party, it must, I conceive, be conclusive 
upon both; and, if not conclusive upon both, it ought to be 
conclusive upon neither.” * 

It has already been explained that a judgment may be open 
to challenge at the instance of a defender who has been called 
before a tribunalaga inst his will, while the same judgment may 
not be open to exceptions taken by the pursuer who has himself 
selected his tribunal; and this would be the general answer made 
to the difficulty raised by Wigram, V.-C., that a judgment which 


1 [1899] 1 Ch. 781. 

2See Lord Curriehill in Boe v. Anderson, 1857, 20 D. 11, at 32, and the 
English cases discussed by Piggott, Foreign Judgments, 3rd ed. pt. i. p. 63. 

3, Private International Lan, 4th ed. p. 384. 

4In Henderson v. Henderson, 1843, 3 Hare 100, at 117. 
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is “conclusive upon one party” must be “conclusive upon both.” Cuar. 
The balance of authority is decidedly in favour of the doctrine, as ~~ 
stated earlier in this chapter, that there is an important difference 
between the degree of finality of a judgment founded on for execu- 

tion by a successful pursuer and that of a judgment pleaded as res 
judicata by a defender. 

In order that a prior judgment! may be set up as an exceptio Essentials 
ret judicate, it must have decided the same question between the an 
same parties.” The identity of the parties does not, of course, exist 
where the same individuals sue or are sued in different capacities? 
The prime test of res judicata is whether the issue is the same.‘ 
“A judgment in each species of action is final only for its own 
purpose and object and no further.”> The judgment of another 
court can never be conclusive on a collateral issue of fact or on 
any matter to be inferred from the judgment. And this rule 
involves that not only is the claim identical, but also the ground 
of claim—identity of mediwm concludendi.? Thus, for example, if 
fraud be the ground of claim, then the averment of new circum- 
stances of fraud will not avoid the plea. But if a pursuer has 
sought to reduce a deed or agreement on a certain ground, and has 
failed, that judgment will not support a plea of res judicata against 
another action of reduction of the same deed or agreement on a 
distinct and separate ground 

As in the case of a judgment sued on for execution, so also 
with one which is pleaded as res judicata, the judgment must be 
final and conclusive in the court which pronounced it, although it 
may be subject to appeal.® 

1 Whether foreign or not ; and some of the authorities on this matter did 
not relate to foreign judgments. 

* The effect of judgments zm rem is not here in question. See Chap. X. 

3 See Lord President Inglis in Phosphate Sewage Co., 1878, 5 R. 1125. 

4 Piggott, op. cit. p. 55 ; Ricardo v. Garcias, 1845, 12 Cl. & F. 368. 

5 Outram v. Morewood, 1808, 3 East, 346, per Lord Ellenborough, C.J., at 357. 

5 Barrs v. Jackson, 1842, 1 Y. & C. (Ch.) 585, per Bruce, V.-C., at 595. 

” Phosphate Sewage Co. v. Molleson, 1878, 5 R. 1125, especially Lord President 
Inglis, at 1139. 


8 See Lord President Inglis in Phosphate Sewage Co., 5 R., at 1139, 
9 Piggott, op. cit., pp. 73, 78. 
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Judgments Extension Act, 1868—To what Courts the Act Applies—To what 
Judgments the Act Applies—Execution on Registered Certificate Subject 
to Control of Court where Registered—Grounds of Suspension of Charge 
on Registered Certificate— No Challenge of Original Judgment is 
Allowed—Court in which Judgment Registered need not have Jurisdic- 
tion over Debtor—Want of Jurisdiction in the Court Pronouncing the 
Judgment—In re Low—The Act Supersedes Actions to Enforce—Security 
for Expenses no Longer Required from Pursuer within United King- 
dom—Inferior Courts Judgments Extension Act, 1882. 


THE judgments of a court are not directly enforceable outside 
the territory over which that court has jurisdiction, It has. 
been shown in a previous chapter how the holder of a decree in 
one country must, if he would enforce it in another country, take 
proceedings on it in the courts of the latter. This rule applied 
until recently to its full effect, and even yet applies in great. 
measure, to the separate parts of the United Kingdom no less than 
to politically independent States. But in 1868 the Judgments 
Extension Act? was passed to provide more summary means of 
enforcing judgments obtained in England, Scotland, and Ireland 
respectively, in the parts of the United Kingdom other than that. 
in which they were obtained. Under that statute a register is 
kept by the courts of each of the three countries, and in this. 
register the holder of a decree granted by the Supreme Courts. 
of either of the other countries may register a certificate of the 
decree granted to him by the extractor or other proper officer 
of the Court which has granted the decree. A certificate so. 
registered “ shall,” it is enacted, “ be of the same force and effect, 
and all proceedings shall and may be had and taken on such 
certificate, as if the judgment. . . had been a judgment originally 
obtained or entered up ...in the Court in which it is so. 


1 Chap. XX., Recognition of Foreign Judgments. 


231 & 32 Vict. c. 54, 
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registered, and all the reasonable costs and charges attendant Cuap. 
upon the obtaining and registering such certificate shall be 
recovered in like manner as if the same were part of the original 
judgment.” ! 

The Court in which a judgment is registered is to have the 
same control and jurisdiction over such judgment as it has over 
its own judgments, “but in so far only as relates to execution 
under this Act.”? 

The courts whose judgments are dealt with in this Act are, a what 
or rather were, the Court of Session in Scotland, the Courts hen 
of Queen’s Bench, Common Pleas, and Exchequer “at West- applies. 
minster or Dublin.” But with reference to the English courts 
this Act must be read along with the Judicature Act, 1873,3 
whereby the jurisdiction of the English courts named was 
transferred to the High Court of Justice in its respective 
Divisions. Since that Act, it has been held that an extract 
registered certificate of a judgment obtained in the “ High Court 
- of Justice, Queen’s Bench Division, Liverpool District Registry ” 
was registrable in Scotland under the Judgments Extension Act 
and entitled to the benefits of that Act.* 

The class of judgments to which the Act applies is limited. To what 
Only those which are for “any debt, damages, or costs” are qedemcuye 
registrable and enforceable by this method.® “It excludes all *PPHes. 
judgments by Courts of Equity in England or Ireland, and all 
judgments or decrees ad facta prestanda, or of the nature of 
prohibitions or injunctions—in short, it is only a money decree 
that can be enforced under this statute.”® Thus a Scots 

1 Sec. 1, with appropriate verbal modifications in secs. 2 and 3. 

2S8ec. 4. See Thompson v. Gall, [1903] 1 K. B. 760. 


3 36 & 37 Vict. c. 66. Compare the Irish Judicature Act, 1877, to the like 
effect in Ireland. 

* English’s Coasting and Shipping Co., Ltd. v. British Finance Co., Lid., 1886, 
14 R. 220. 

5 Extract decreets of registration in the Books of Council and Session may 
also be registered for execution under the Act (sec. 3). As to proceeding by 
interdict to prevent the use of summary diligence on bills with the view of 
registering the protest in another part of the United Kingdom, see Davis v. 
Cadman, 1897, 24 R. 297. 

6 Lord President Inglisin Wotherspoon v. Connolly, 1871, 9M. 510, at p. 513. ~ 
On the position, however, of Chancery judgments (if pecuniary) since the 
Judicature Act, see Piggott, Foreign Judgments, 3rd ed. pt. iii. p. 155. 
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claimant in an English liquidation was ordered to find security 
for costs on the ground that if an order for costs were 
made against him it would not be enforceable in Scotland 
under the Act And a decree of the Court of Session 
sequestrating the estates of a railway company, appointing a 
judicial factor, and ordaining delivery to him of books and 
property of. the company, was not covered by the Act Further, 
“this Act shall not apply to any decreet pronounced in absence 
in an action proceeding on an arrestment used to found jurisdic- 
tion in Scotland.”® No certificate may be registered more than 
twelve months after the date of such judgment except after 
application made to, and leave obtained from, the court in 
which it is sought to register it,—in the case of Scotland, the 
Lord Ordinary on the Bills.4 

When a certificate of a judgment has once been registered 
under the Act, diligence proceeds thereon as on a decree of the 
Court where it is so registered. But that court, as already 
mentioned, has the same control and jurisdiction over such judg- 
ment as over its own judgments, “ but in so far only as relates to 
execution under this Act.” The limitation is important. This 
control is exercised by means of suspension, or, in England and 
Ireland, by the equivalent injunction to restrain from enforcing 
the judgment. The remedy of a reduction of the registration 
seems to be appropriate only when the judgment was not, for 
some reason, registrable under the Act. The grounds of suspen- 
sion of a charge on such a registered certificate do not include 
any challenge of the decision on the merits. The court before 
which the suspension is brought must not even treat the judg- 
ment as a foreign judgment. “In the case of a foreign decree,” 
says Lord President Inglis, “there are a great many grounds of 

' In re Howe Machine Co. (Fontaine's case), 1889, 41 Ch. D. 118—Judgment 
of North, J. The point was not considered in the appeal. It should be noted 
that in Waygood v. Bennie (1885, 12 R. 651) the expenses decerned for in an 
injunction process in England were recovered in Scotland, not under the 
Judgments Extension Act, but by an ordinary action. 

2 In re Dundee and Suburban Rly. Co., 1888, 58 L. J., Ch. 5. 

3 Sec. 8. 4 Secs. 1, 2, 3. 


5 Ci. English’s Coasting and Shipping Co., Ltd. v. British Finance Oo., Ltd., 
1886, 14 R. 220. 
®In Wotherspoon v. Connolly, 1871, 9 M. 510, at pp. 512, 513. 
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possible challenge. But these form the proper subject of defence Cuap. 
against an action [to enforce]. Now, the provision of the statute a 
is, not that any action or proceeding for enforcing such decree 
shall have peculiar privileges, but that such decree, being 
registered in the country in which it is sought to be enforced, 
shall have the same force and effect as a decree pronounced in 

the courts of that country.” 

It was clearly not the intention of the Act that any challenge No chal- 
of the original decree should be competent in the courts by which eae 
it was to be enforced after registration, but rather by application a ane 
to the court which had pronounced it. Sec. 3 provides that 
where a note of suspension shall be passed or a stay of execution 
granted by the Court in Scotland in respect of its own decree, 
execution on the registered certificate thereof in England or 
Treland shall be stayed until a certificate be produced there that 
the reasons of suspension have been repelled or that the sist has 
been recalled. No equivalent provision for English or Irish 
judgments is clearly expressed in the Act, but it seems that 
a stay of execution there would have the same effect; and at 
least there seems little doubt that such a stay of execution would 
be held in Scotland to be a good ground of suspension of a charge 
on the registered certificate. So, if a decree is obtained in absence 
and registered under the Act for execution in a different part of 
the United Kingdom, the proper remedy for the defender who 
wishes to be reponed against the decree and to state a defence is, 
not to suspend the charge on the registered certificate, but rather 
to challenge the decree in the court which pronounced it, according 
to the forms of process of that court.” ~ 

It hag been further held that to entitle a creditor who holds Court in 
a judgment of an English or Irish court to register it in Scotland aur 


judgment 


and to enforce it by diligence there, it is not necessary that the Ri etay 


debtor should be subject to the jurisdiction of the Scots courts. In have juris- 


the case in which this was decided, the view was expressed that, if en 


an English or an Irish decree could be enforced in Scotland only debtor. 


1Cf. Lord President Inglis in Wotherspoon, 9 M. 510, at p. 513; and 
Piggott, Foreign Judgments, pt. iii. p. 154. 
2 Wotherspoon, see especially Lord President Inglis, at p. 513. 
3 English’s Coasting and Shipping Co., Ltd. v. British Finance Co., Ltd., 1886, 
4B. 220. 
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against a person over whom the Scots courts had jurisdiction, the 
utility of the Act would be much limited. It was thought that 
the policy of the Act pointed to a wider construction, “ viz. that 
if an Englishman or an Irishman holds a judgment obtained in 
England or Ireland he may use it and make it effectual against 
the person or property of the debtor wherever he may find it in 
the United Kingdom.” ? 

A more difficult question arises when the defender against 
whom a decree has been pronounced pleads that the court which 
pronounced it had no jurisdiction over him. Does the “control” 
which the Act gives to the court of the country of execution 
over the registered certificate entitle it to refuse execution of the 
decree on the ground that the court which pronounced it had no 
jurisdiction to do so? Twice the Scots Court has refused to 
interfere with the enforcement of an English judgment registered 
in Scotland when this plea has been set up.2 The question of 
jurisdiction is clearly one which is appropriate to be tried, and 
must be tried if the plea is taken, by the court in which the 
action depends. The court in which a certificate is registered for 
execution, which has “control” of the judgment “in so far only 
as relates to execution under this Act,’? is not entitled to act 
as a Court of Appeal and to review the decision of the other Court 
on the question of the latter’s jurisdiction. Yet in Wotherspoon’s 
case Lord President Inglis* guarded himself against laying down 
the rule that in no circumstances could the Scots courts give 
protection to a Scotsman against whom an English or an Irish 
court, having no jurisdiction, should pronounce a judgment, 
from the enforcement of such decree when registered in Scotland 
under the Act. “If it were manifest that another court had 
gone beyond its jurisdiction, I am not prepared to say that there 
could be no remedy, whether in this® or some other form.” 

A curious result of the limited powers accorded to the court 
of execution over the enforcement of the registered judgment 

1 Per L. P. Inglis in case last cited at 226. 

2 Wotherspoon v. Connolly, 1871, 9 M. 510; and English’s Coasting and 
Shipping Co., Lid., 14 R. 220. 

3 Sec. 4. 


4 At p. 514. 
5 That is, by suspension of a charge on the registered certificate. 
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appeared in the English case of In re Low A deceased debtor vas 
had left estate mostly in England, but to a small extent in AA 
Scotland also. A creditor claimed in both countries, but his 
claim in England was rejected as being barred by the Statute of 
Limitations. In his Scots action he obtained decree and registered 
it in England. The English Court then held that although he 
could not claim in the administration action there on the ground of 
the original debt, which was barred by an English statute, he must 
yet succeed in his claim based on the registered decree obtained 
in Scotland. In the words of Lindley, L.J.: “The registration 
of this judgment under the statute converts the plaintiff into 
an English judgment creditor for the same amount.” 2 

The method of enforcing judgments provided by the Act is The Act 
intended to supersede the raising of actions to enforce them, Supersedes 
Such actions to enforce decrees obtained in another part of the enforce. 
United Kingdom are not incompetent; but the Act provides ® 
that persons raising such actions “shall not recover or be entitled 
to any costs or expenses of suit unless the Court in which such 
action shall be brought, or some judge of the same Court, shall 
otherwise order.” ; 

It was a natural result of providing a means of enforcing Security 
judgments for expenses in parts of the United Kingdom other reh HS 
than that in which they are pronounced, that a pursuer raising ais d 
an action in a different part of the kingdom from that in which from pur- 

suer with- 
he resides should no longer be required to sist a mandatory, accord- in United 
ing to the Scots practice, or to find security for costs in England “nedom. 
or Ireland,t “unless on special grounds . . . the Court shall 
otherwise order.” In an English case already referred to,? 
North, J., ordered a Scots claimant in an English liquidation to 
find security for costs, because he took the view that an order for 
costs made against the claimant in such a proceeding would not 
be enforceable in Scotland under the Judgments Extension Act. 
The Scots courts have decided that under the Act some special 
circumstance must be averred to induce them to ordain an 


1 In re Low, [1894] 1 Ch. 147. 

2 At p. 158. 

3 Sec. 6. 

4 See. 5. 

5 In re Howe Machine Co. (Fontaine's case), 1889, 41 Ch. D..118. 
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English or Irish pursuer to sist a mandatory,) and, further, that 
mere impecuniosity is not such a circumstance.” 

By the Inferior Courts Judgments Extension Act? a similar 
procedure was adopted for rendering the judgments of inferior 
civil tribunals in Scotland, England, and Ireland respectively 
enforceable throughout the United Kingdom. The inferior courts 
are enumerated as, in Scotland, the Sheriff Court and courts held 
under the Small Debts and (the now repealed) Debts Recovery 
Acts; in England and Ireland, County Courts, Civil Bill Courts 
and all courts having civil jurisdiction other than the High Courts 
of Justice ; and in Ireland, Courts of Petty Sessions and the Court 
of Bankruptcy. A certificate of a judgment pronounced in one of 
these courts can be obtained from the Sheriff-Clerk or Registrar, 
provided (1) the judgment is for “any debt, damages, or costs;” 
(2) the time for appeal has elapsed; (3) the judgment has not 
been reversed on appeal or execution stayed; and (4) the judgment 
has not been satisfied. Such certificate is registered in the Court 
within whose jurisdiction it is sought to enforce it, and diligence 
proceeds on the registered certificate as under the Act of 1868. 
The certificate is under the control of the Court in which it is 
registered “in so far as relates to execution under this Act.” 


- To preserve unchanged the existing limits of jurisdiction, it is 


provided * that nothing in the Act shall authorise registration in 
an inferior court of a judgment for a greater amount than might 
have been recovered by an action initiated in that court, save - 
that a Sheriff Court judgment, which cannot under this section be 
registered in an inferior court in England or Ireland, may be 
registered in the Supreme Courts there under the Act of 1868 
as if it were a judgment of the Court of Session. It is further 
provided (sec. 10) that the Act shall not apply to any judgment 
pronounced against a party “domiciled” in another part of the 
United Kingdom than that in which the judgment is pronounced, 
unless “the whole cause of action” has arisen, or “the obligation 
to which the judgment relates ought to have been fulfilled” in the 
part of the Kingdom where the judgment has been pronounced. 


1 Lawson’s Trs. v. British Linen Co., 1874, 1 R. 1065. 

2 Dessau v. Daish, 1897, 24 R. 976. For English cases, see Piggott, Foreign 
Judgments, 3rd. ed. pt. ili. p. 157. 

3 1882, 45 & 46 Vict. c. 31. 4 Sec. 9. 
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When Jurisdiction Exists it must be Exercised Subject to the Plea of forum 
non conveniens—Exact Meaning of forum non conveniens—Classes of Cases 
in which the Plea may be Sustained—The Plea in Actions with Refer- 
ence to Foreign Trusts and Executries—In Actions with Reference to 
Foreign Partnerships—In Bankruptcy Cases—In Other Actions—Course 
taken when the Plea is Sustained—Equivalents in England—Actions 
Vexatious and Oppressive—Duplication of Actions—Distinguished from 
lis alibi: pendens—Scots Cases—Two Rules: 1. Duplication of Actions not 
necessarily Incompetent; 2. Oppressive Duplication will be Prevented— 
To Obtain Diligence in Both Countries—English Practice. 


Ir is a general principle of jurisprudence that when jurisdiction When 

exists the Court is bound to exercise it and to “award the justice aperee 
which a suitor comes to ask.”! Judea tenetur impertiri judicium ene 
suum. But this general principle gives way in cases where it is subject to 


“more proper for the ends of justice” 2 that the suitor should seek pps 
his remedy in some other forum which is open to him. In such 70".to" 
cases the Court will dismiss the action on the plea of forum non 
conveniens. 

This plea used formerly to be stated as forum non competens, Exact 
but, as explained by Lords Deas and Ardmillan in Longworth v, at forum 
Hope, that expression is inappropriate. The plea arises only in }o.lor 
cases in which the Court has jurisdiction, and where at the same 
time there is concurrent jurisdiction in another forum; and its 
meaning is, not that the Scots courts are incompetent, but that 
it is more expedient to try the case in the other forum. The 
burden of maintaining the plea lies on the defender, and it falls 
to be considered with reference to the circumstances as at the 

1L, J.-C. Inglis, in Clements v. Macaulay, 1866, 4 M. 583, at 593. 

2 Lord President M‘Neill in Longworth v. Hope, 1865, 3 M. 1049, at 1053, 

3 (it. sup. Of. Lord Fullerton in Tulloch v. Williams, 1846, 8 D. 657. 

4 Lord President Inglis in Martin v. Stopford Blatr’s Exrs., 1879, 7 R. 329, 


at 331. 
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date of the service of the summons. The Court must exercise 
its jurisdiction unless there are very clear and weighty reasons 
for refusing to do so,? and it will not refuse to entertain an action 
upon the ground of a mere balance of personal convenience to 
the parties,> or because it would be inconvenient to the Court 
itself to try the case The contention involved in the plea is 
rather that for the interests of all the parties and for the ends 
of justice the cause may more suitably be tried elsewhere ;> but 
the Court must be satisfied that there actually is another tribunal, 
having competent jurisdiction, in which the case may be tried 
more suitably. Accordingly, in Clements v. Macaulay; the plea 
was repelled on the ground that the defender had failed to show 
the existence of any more convenient forum 

The effect to be given to the plea is so much a matter for the 
Court’s discretion, and varies so much with the varying circum- 
stances of different cases, that it is difficult to lay down exact 
rules according to which it will be sustained or not. At the same 
time, some general principles may be stated. There are certain 
classes of cases in which the plea more frequently occurs than 
in others, and the subject may best be dealt with in discussing 
these. “The cases in which the plea of inconvenient forwm has 
been sustained are,” says Lord Justice-Clerk Inglis, “chiefly of 
two classes—Ist, Where foreign executors have been sought to 
be called to account in this country for the executry estate 
situated in a foreign country. In these cases the question 

1 Huntly v. Brooks Trs., 1901 (O. H., Lord Low), 88. L. T. 399. 

2 Lord Low in Sim v. Robinow, 1892, 19 R. 665. 

3 Sim v. Robinow, cit. sup., per Lord Kinnear, at 668. 

4 Clements v. Macaulay, 4 M. 583. 

5 Per L. J.-C. Inglis, in Clements v. Macaulay, 4 M. 583, at 592. See 
Lynch v. Stewart, 1871, 9 M. 860, for circumstances in which the Court held 
that it would be unfair that the case should be tried in the foreign forwm. 

6 Lord Kinnear in Sim v. Robinow, 1892, 19 R. 665, at p. 668 ; Clements v. 
Macaulay, 1866, 4 M. 583. 

7 Cit. sup. 

8 The English courts exercise a similar discretion in refusing to exercise 
their undoubted jurisdiction in cases where there is another tribunal open to 
the plaintiff and where it would be vexatious and unfair to the defendant 
to compel him to fight his case in England. See Logan v. The Bank of Scotland, 
[1906] 1 K. B. 141. See post, p. 325. Cf opinion of the Lord Chancellor 


in Orr Ewing's Trs. v. Orr Ewing, 1885, 13 R. (H. L.) 1, at 7. 
» Clements v. Macaulay, 4 M. 583, at 592-3. 
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always was, whether it was more for the true and legitimate Cuar. 
interest of the executry estate and all the claimants, that the HL 
distribution should take place where the executors have had 
administration. There is, of course, in most cases, a strong pre- 
sumption in favour of that consideration, and accordingly the plea 
is generally sustained in such cases. The law of the executry 
estate is the law of the country where administration is had; and 
there generally are the papers, the property, and the parties 
concerned. Another class of cases relates to partnerships. Here, 
again, there is a manifest expediency in trying all questions at 
the partnership domicile, where the books and property may be 
expected to be, and where the partners themselves concurred in 
carrying on business. In that class of cases, also, the Court is 
always willing to listen to this plea. It has regard to the interest 
of the whole parties generally.” His Lordship then goes on to 
say there may be other cases in which the plea will be sustained, 
and instances one case of principal and agent. 

Another general class of cases in which, on account of the 
circumstances attending them, the plea is often stated, and some- 
times sustained, is that in which jurisdiction is founded by arrest- 
ment; and the effect of the plea may also be seen in cases in which 
it has been sought to apply the Scots bankruptcy laws to persons 
domiciled abroad. 

These various classes of cases will now be dealt with in more 
detail. 

The application of the plea of forum non conveniens in actions ‘rhe plea 
with reference to foreign trusts and executries was very fully actions 
discussed by Lord Watson in the Scots Orr Ewing case? His reference 


to foreign 


Lordship there approved of the general rules laid down by Lord trusts and 
President Inglis, which have just been quoted, adding, however, tries. 
that it was equally accurate to say, with Lord Justice-Clerk Boyle 

in Maemaster v. Macmaster,> that the only reason which has induced 

the courts in Scotland in such cases to exercise their own juris- 
diction has been that the trustees or executors could not be called 

to account in the more convenient foreign tribunal. 

1 Tulloch v. Williams, 1846, 8 D. 657. 


2 Orr Ewing's Trs. v. Orr Ewing, 1885, 13 R. (H. L.) 1. 
3 1833, 11 S. 685. 
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The principles which regulate the exercise or non-exercise of 
jurisdiction in these cases have now been settled, as Lord Watson 
says, by a long course of decisions. “These decisions,” says his 
Lordship, “establish a broad distinction between claims of debt at 
the instance of Scotch creditors, and claims by persons beneficially 
interested in the estate, which involve questions as to the due 
execution of their office by the trustees, or as to the rights and 
interests of other beneficiaries, Thus in Campbell v. Rucker? an 
action, proceeding on arrestment jurisdictionis fundande causd, 
was sustained at the instance of a Scotch creditor, against the 
executor of a West Indian will, who had ~-obtained letters of 
administration from the Prerogative Court of Canterbury. The 
Lord Ordinary repelled a preliminary defence of no jurisdiction ‘in 
respect the, present action is not brought for the purpose of 
bringing an English creditor to a general accounting, but that of 
operating payment of a particular debt out of a fund belonging 
to the defunct, and attached by arrestment in Scotland for that 
purpose,’ and the Court adhered. But in Brown’s Trs, v. Palmer} 
a case similar in all respects to the, preceding, with this single 
exception, that the summons was not at the instance of a 
creditor of the defunct, and concluded for an account of the 
executor’s intromissions, and payment of the balance to the 
pursuers, the Second Division, affirming the judgment of the Lord 
Ordinary, dismissed the action. A like decision was given in the 
case of Macmaster v. Macmaster.”* But in Brown v. Maawell’s 
Ezrs.> the plea was repelled in an action for payment of a legacy 
against the executors of a domiciled Scot whose estate was being 
administered under direction of the Court of Chancery in England. 
The executors in that case were all resident in or connected with 


1 Orr Ewing’s Trs. v. Orr Ewing, cit. sup., at p. 26. 

21809, Hume’s Dictionary, 258. Cf. Ferguson v. Douglas, Heron & Oo., 
1796, 3 Pat. App. 503. In Gillon & Co. v. Dunlop, 1864, 2 M. 776, the 
plea was sustained in an action against the executors of a Bombay merchant, 
one of whom was resident in Scotland and the other in India. Probate had 
been taken out by both executors in England and by one of them in India, 
Both executors might have been sued in England. The action was for pay- 
ment of the price of goods sold to the deceased. 

3 1830, 9 S. 224. 

41833, 11 S. 685. 

5 1883, 10 R, 1235. 
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Scotland, had confirmed in Scotland, and were regarded by the Cuar. 
. 9 XXII. 
Court as “Scottish executors. 

Further, Lord Watson states+ that it necessarily follows that 
the plea of forwm non conveniens must fail in cases where the 
trustees “are not liable to suit, or are evading an accounting in 
the proper forwm of the trust, which the law of Scotland regards 
as the only convenient forwm so long as the pursuer can there 
obtain the redress which he seeks.... I am not aware of any 
authority in the law of Scotland for entertaining an action in the 
Court of Session against foreign trustees who can be called to 
account, and who are willing to account in the proper forwm, 
though action has been sustained in cases where they were neither 
liable nor willing to answer in that forum.” Thus in Peters v. 
Martin? an action at the instance of beneficiaries against the trus- 
tee of a foreign will for implement of the will, the Court at first 
superseded the cause to allow the trustee an opportunity of sub- 
mitting himself to the jurisdiction of the Court of Chancery, 
and afterwards allowed the action to proceed on account of the 
trustee’s failure to take advantage of this opportunity. 

“There is,” Lord Watson proceeds,’ “another and intermediate 
class of cases, in which it is doubtful whether the courts of the 
forum conveniens may have it within their power to give the 
pursuer a full remedy, or to enforce their orders against the 
persons of the trustees and the trust-estate. In such cases the 
Court of Session will not dismiss the suit, but will sist procedure, 
not with the view of superseding, but of aiding the action and 
supplementing the powers of the foreign Court, in order that full 
justice may be done.” Macmaster v. Stewart* is an example of 
this class of case. There, an action of accounting was brought 
in the Court of Session by residuary legatees against Scots 
administrators acting under an English will, which specially 
directed that the English Court of Chancery should be the 
forum of any accounting in connection with the estate. The 
defenders filed a bill in Chancery and undertook to go on with 


1 Orr Ewing’s Trs. v. Orr Ewing, 138 R. (H. L.) 1, at 27. 
21825, 48. 107. 

3 Orr Ewing’s Trs. v. Orr Ewing, cit. sup., at 27. 
41834, 12 8. 731. 
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an accounting there, but the Court merely sisted procedure, in 
hoe statu, on the ground that it was possible that the aid of 
the Scots courts might still be required to ensure that the 
defenders should proceed with due despatch in England and 
to enforce execution of any decree that might be obtained in 
Chancery. 

Lord Watson also notes? two cases? in which it was suggested 
that the Scots courts had gone further in sustaining their juris- 
diction over English executors than the principles which he stated 
would justify. But he says “it has been repeatedly explained 
that in neither of these cases was it sought to call an administrator 
to account for his intromissions with the trust or executry estate ; 
and that explanation is, in my opinion, correct.” 

Finally, Lord Watson observes? that the determination of what 
shall constitute a forum conveniens or non conveniens is more or less 
a matter of discretion, but that the principles upon which it has 
hitherto been held in cases of this kind that the Court of Session 
was forum inconveniens are as binding upon its judges as any rules 
of positive law. The jurisdiction exercised by the Scots courts in 
the case of foreign trustees being entirely according to the Court’s 
discretion, “they are bound, ex comitate, to allow a similar juris- 
diction to foreign courts in the case of Scotch trustees.” 

If any part of the estate under the management of foreign 
trustees or executors consists of real estate in Scotland, the 
plea of forwm non conveniens will less readily be given effect 
to. Thus, in Martin v. Stopford Blair's Ezrs.4 an action of 
accounting against the executors of an estate which was being 
administered by the Court of Chancery, the Court repelled the 
plea so far as regarded a question as to the apportionment of the 
rents of a Scots heritable property, but sustained it with reference 
to a claim for rents of a property situated in the West Indies. 

The plea was also repelled in an action ® against trustees in a 
Scots trust who had gone abroad and were resident in different 


1 At p. 29. 

® Morison v. Ker, February 25, 1790, F. C.; M. 4601; Scott v. Elliot, 
December 9, er F.C. ; M. 4845. Of. MMovine-y: Cowie, 1845, 7 D. 270. 

3 Atp. 3 

41879, 7 . 329. 

5 M‘Gennis v. Rooney (O. H., per oe Kyllachy), 1891, 18 R. 817. 
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parts of the world. It was held that the jurisdiction once con- Cuar. 
stituted against them as acting under a Scots trust remained nae 
unaffected by their leaving the country, and that in the circum- 
stances the Scots Court was also the convenient forum ; and when 
questions as to a testator’s domicile are already being considered 
by a foreign court, the Court will sustain the plea in an action 
in which a party to whom the foreign court is open seeks to try 
the same questions simultaneously in Scotland.! 

Actions with reference to foreign partnerships are not so In actions 
numerous as those with reference to foreign executries, but the Me 


reference 
application of the rule of forum non conveniens is equally clear in ae 


both classes of actions, Thus in Adamson’s Fars, v. Mactaggart? cig 
the plea was sustained where the executors of a deceased partner 
in an Indian partnership brought an action against the sole sur- 
viving partner, who was living temporarily in Scotland, for an 
accounting as to the stock-in-trade and property of the copartnery. 
The grounds on which the plea was sustained by the Lord Ordinary 
(Low), whose judgment was left unaltered by the Second Division, 
were (1) that the action was one for winding up an Indian partner- 
ship ; (2) that the Indian courts were a tribunal having competent - 
jurisdiction ; and (3) that the accounting had already been pro- 
ceeded with, and perhaps concluded, by the representative of the 
pursuers acting under their authority in India. “In these circum- 
stances,” his Lordship said, “it appears to me that the Indian 
Court is the suitable tribunal for the trial of the case. It is 
certainly best for the interest of the defender that it should be 
tried there, and I do not think that that course would be contrary 
to any legitimate interest of the pursuers. Further, looking to the 
nature of the case, and the proceedings which have already been 
taken in India, I think that the ends of justice are more likely to 
be attained by holding that further proceedings must be taken 


1 Ferguson v. Buchanan, 1890, 18 R. 119. But cf. Huntly v. Brooks’ Trs., 
1901 (O. H., per Lord Low), 8 8. L. T. 399. That case involved a question 
of domicile. Prior to service of the action a writ of summons had been 
served in England on which, it was said, the same question of domicile might 
be raised. As, however, the question had not been actually raised in the 
English courts before the service of the Scots action, the plea of forwm non 
conveniens was repelled. 

2 1893, 20 R. 738. 
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in the courts of that country.” The same principles have been 
recognised in other cases between partners in companies or joint 
adventures whose field of operations has been abroad. 

The general rule of jurisdiction in bankruptcy is, as has been 
explained, that the jurisdiction of the court of the “domicile” is 
exclusive, and that, when the bankrupt has more than one trading 
domicile, the jurisdiction of the court of the domicile in which 
bankruptcy proceedings are first taken excludes that of any other 
domicile. The Scots Court is accordingly regarded as forwm non 
conveniens in any application to have any portion of the estate 
of a person wound up in bankruptcy if he has already been made 
bankrupt in a foreign court. Thus in (Goetze v. Aders,t an appli- 
cation for the sequestration of a Saxon firm was refused on the 
ground that the bankrupt’s estate had been already sequestrated 
in Saxony. In Okell v. Foden® the plea of forwm non conveniens 
was sustained in a multiplepoinding brought to determine the 
rights of parties in a sum of money, part of the estate of a 
bankrupt whose affairs were being liquidated in the County 
Court of Lancashire in terms of the English Bankruptcy Act of 
1869. It was held that the Court had undoubted jurisdiction, 
because the fund im medio was held in Scotland by a domiciled 
Scot, but that, on account of the bankruptcy proceedings in 
England, the case was clearly one for the application of the rule 
of forum non conveniens.® 

The rule of forwm non conveniens is recognised in various other 
classes of actions in which there is “double jurisdiction,” on such 

1 Clements v. Macaulay, 1866, 4 M. 583 ; Sim v. Robinow, 1892, 19 R. 665. 

2 Ante, Chap. XV, 

3 Phosphate Sewage Co. v. Lawson's Tr., 1878, 5 R. 1125; Goetze v. Aders, 
Preyer & Co., 1874, 2 R. 150; Obers v. Paton’s Trs., 1897, 24 R. 719, 

4 Cit. sup. 5 1884, 11 R. 906. 

8 A similar rule is recognised by the English Courts in cases of bankruptcy. 
In Ez parte Robinson (1883, 22 Ch. D. 816), Jessel, M.R., said: “About the 
jurisdiction to make an adjudication I have no doubt; Ex parte M‘Oulloch 
(1880, 14 Ch. D. 716) settles that. Of course there must be some reason 
for exercising it, and the mere existence of a bankruptcy in Scotland or in 
Treland would, primé facie, be a reason for not exercising it. Here the Scotch 
sequestration is not closed ; it does not appear that there are any subsequent 
debts, or any assets in England, and there is no reason for exercising the 
jurisdiction.” 


7 Lord Justice-Clerk Moncreiff in Williamson v. North-Eastern Rly. Co., 1884, 
11 BR. 596. 
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grounds as that they must be determined by foreign law or that CuaP 
they relate to property situated, or duties falling to be discharged, ~~” 
in a foreign country. Thus, in an action for damages by a principal 
against his attorney in Jamaica for alleged neglect of his duty 
there, and for payment of an alleged balance on the attorney’s 
accounts, it was held that while the Court had jurisdiction it was 

an inconvenient forwm. The law which would have had to be 
applied was that of Jamaica, and the evidence necessary for the 
case, documentary and otherwise, was in Jamaica. The action 

was sisted for three months “to allow the pursuer to bring an 
action in the proper Court in Jamaica.”? 

The plea is frequently stated in actions following on arrest- 
ments jurisdictions fundande causd—not that there is anything 
in the mere fact of jurisdiction being founded in this particular 
way that of itself lends strength to the plea, but because in this 
class of cases there frequently is jurisdiction against the defender 
in another and convenient forum, and there often exist facts and 
circumstances rendering the Scots Courts inconvenient. It would 
seem, however, that formerly the, Court was to some extent reluc- 
tant to sustain the plea in such cases, even where the defender 
had another forwm, and where the case had to be decided according to 
foreign law. In Parken v. Royal Exchange Assurance Co. an action 
raised by an Englishman and laid on an English contract, which 
fell to be regulated by English law, the Court repelled the plea 
for the reason that, in the words of’ Lord Justice-Clerk Hope, “to 
refuse to entertain this action, on the ground that it might be 
more appropriately tried in England, would really render juris- 
diction by arrestment of funds of no use to the inhabitants of 
Scotland, in the larger class of actions in which it is resorted to.” 
In later cases, however, the plea has been differently treated. In 
one case* the widow of a domiciled Scotsman raised an action 


1 Tulloch v. Williams, 1846, 8 D. 657. Cf. a case where the plea was repelled 
—Thomson v. North British and Mercantile Insurance Co., 1868, 6 M. 310. 

? It is doubtful whether -this course of procedure would now be followed. 
In all probability in similar circumstances the action would be dismissed. 
See Lord Kinnear in Sim v. Rebinow, 1892, 19 R. 665. 

3 1846, 8 D. 365. Cf. Longworth v. Hope, 1865, 3 M. 1049. 

* Williamson v. North-Eastern Rly. Co., 1884, 11 R.596. But ef. M‘Lauchlin 
v. London and North-Western Rly. Oo., 1899 (O. H.), 78. L. T. 244, in which 
the plea was repelled. 


Crap. 
XXII. 


Course 
taken 
when the 
plea is 
sustained. 


324 FORUM NON CONVENIENS AND 


against an English railway company for damages for the death 
of her husband, which, she alleged, had been caused through the 
fault of the company while he was using a level crossing on one 
of their lines in England. The company owned heritable property 
in Scotland, and arrestments had been used to found jurisdiction. 
The company stated that the deceased was a trespasser, inasmuch 
as, by the law of England, the crossing was merely a private right 
of way, and that by English law the pursuer had no title to sue. 
The plea of forwm non conveniens was urged and was sustained 
by the Court, although it was recognised that it might involve 
some hardship to the pursuer to have to sue in England. The 
Lord Justice-Clerk (Moncreiff) held that the case was a strong one 
for the application of the plea. “The event,” he said, “occurred 
in England; the witnesses to prove it are in England; the law 
which apparently rules it is English; and there is said to be 
involved in it a question of right of way which English law must 
decide. It is true that the pursuer is in Scotland, but the general 
rule is actor sequitur forum rei, and the appropriate and suitable 
Jjorum in this case seems to me to be English, not necessarily 
because it is the forum delicti, but because it is also the most 
convenient for the trial of this case.”1 Again, in Atkinson & 
Wood v. Mackintosh,’ a firm of English tailors brought an action 
against a person resident in England for payment of an account 
for goods purchased in England. Jurisdiction was founded by 
arrestment, but the plea of forum non conveniens was sustained 
and: the action dismissed. 

On the other hand, the plea was repelled in an action at the 
instance of one English firm against another to have the latter 
interdicted from infringing a patent in Scotland? 

It will have been observed that in some of the older cases 4 


1 See also Lane v. Foulds, 1903 (O. H.), 11 8. L. T. 118 ; Powell v. Mackenzie 
& Co., 1900 (O.H.), 8 S. L. T. 182; and Hine v. MacDowall, 1897 (O. H.), 
58. L. T. 12. : 

21905, 7 F. 598. But ef. opinion of Lord M‘Laren in Sim v. Robinow, 
19 R. 665, as to the application of the plea “in a simple personal claim for. 
payment of a sum of money.” ‘ 

3 Tont Tyres, Lid. v. The Palmer Tyre, Ltd., 1905, 7 F. 477. As to this case 
see Chap. IX. p. 128. Cf Hay v. Jackson & Co., 1911, 28. L. T. 10, in which 
the question of forum conveniens was discussed with reference to a petition 
for limitation of liability under the Merchant Shipping Act. 

* Eg. Tulloch v. Williams, 1846, 8 D. 657. 
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in which the plea was sustained, the course taken was not to CHap 
dismiss; but merely to sist, the action. This course would not ~ 
now be taken in ordinary circumstances. If the Court “is not 

a convenient jorwm for the trial of the cause then the action 
ought to be dismissed.”! If, however, it is doubtful whether the 
foreign court has it in its power to give the full remedy asked, 

it may be proper, in Lord Watson’s opinion as before cited, and 

as was done in Macmaster v. Stewart? and Munro v. Graham,* to 

sist the case till it be seen whether the full remedy can be obtained 

in the foreign forum. 

In England the doctrine of forum conveniens “seldom comes Equiva- 
into consideration when jurisdiction exists, apart from service of Tnglond. 
process abroad, unless there is an actual competition of suits.” + 
The principle on which the English Courts arrive at a somewhat 
similar doctrine to that of the Scots law is that “the Court can - 
and will interfere whenever there is vexation and oppression to Actions 
prevent the administration of justice being perverted for an unjust ao 
end.”5 The matter is looked at from the point of view of a defen- pressive. 
dant suffering from abuse of the.process of the Court. The result 
is not very dissimilar. If a party selects an English tribunal in 
which to bring an action for which another tribunal is clearly 
competent and more convenient, and if the trial of that action 
in England involves additional trouble and expense to the defen- 
dant, the English Courts will regard the choice of tribunal as 
vexatious and oppressive and will refuse to exercise their juris- 
diction. As in the case of the Scots plea, there must be shown 
to exist another competent forwm ;° and the English Courts, no 
less than those of Scotland, regard the refusal to exercise their 
jurisdiction in these cases as an exception to a general rule that 
a party has the right to obtain justice from any Court of com- 
petent jurisdiction. An onus is therefore thrown on the defender 
of showing why the jurisdiction should not be exercised, and 


1 Per Lord Kinnear in Sim v. Robinow, 19 R. 665, at 669. 
2 1834, 12 8. 731. 
31839, 1 D. 1151. 
* Lord Chancellor Selborne in Orr Ewing’s Trs., 1885, 13 R. (H. L.) 1, at 7 3° 
10 A. C,, at 506, 
5 Bowen, L.J., in McHenry v. Lewis, 1882, 22 Ch. D. 397, at 408. 
Logan v. Bank of Scotland, [1906] 1 K. B. 141. 
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“stopping in the middle of a suit a plaintiff from going on when 
he has a right of action as against the defendant, is a jurisdiction 
which has to be exercised with very considerable caution.”+ In 
an important recent case,2 the King’s Bench Division stayed 
an action brought by a Scotsman for £50 damages for misre- 
presentations in a prospectus. The defendants were the Bank 
of Scotland, the treasurer of that Bank, and one other party 
resident in Scotland, and also one person resident in England, 
the last being an undischarged bankrupt. The company out 
of whose prospectus the case arose was in liquidation, and 
the liquidator, with the books and documents, was in Scot- 
land. In these circumstances, and after a full discussion of the 
authorities, the Appeal Court stayed the proceedings on the 
ground that they were vexatious and oppressive. 

The question of the convenient forwm arises under somewhat 
different circumstances where there is an actual duplication of 
suits. Each country has its own rules to prevent the multipli- 
cation of actions in its own courts between the same parties and 
on the same issues, but those rules. are not generally applicable 
to a competition of suits conducted in different countries? In 
Scotland the plea of ds alibi pendens is an absolute bar to any 
simultaneous action between the same parties and on the same 
subject-matter in the Courts of Scotland; but “ proceedings in 
a foreign Court do not constitute ls alibi pendens in the proper 
sense of that plea,”* and it has long been recognised that the 
same rigid rule will not apply to.a competition of actions con- 
ducted in different countries. In the words of Lord Neaves,® 
“there seems no incompetency in a creditor bringing several suits 
against his debtor in several countries for the same debt if there 
is jurisdiction in all, though there is always an equitable power 

1 Cotton, L.J., in McHenry v. Lewis, 22 Ch. D. 397, at 406. 

2 Logan v. Bank of Scotland, [1906] 1 K. B. 141. 

3“ Lorsqwil y a un procés pendant entre les mémes personnes, pour méme 
chose, et pour méme cause, dans une autre juridiction que celle ott le défendeur 
est assigné, le défendeur peut demander son renvoi dans la juridiction ou il 
y a proces pour le méme fait.”—Pothier, Traité de la Procédure Civile, pt. i. 
chap. ii. sec. 4 (1). 

4 Lord President Inglis in Martin v. Stopford Blair's Exrs., 1879, 7 R. 329, 


at 331. 
5 In Cochrane v. Paul, 1857, 20 D. 178, at 179 n. 
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and duty of control in each tribunal to see that there is not on CHap, 
the whole an improper and oppressive accumulation of litigation 

or diligence.” These words seem to state the doctrine in its widest 

and most generally accepted form. 

In Hawkins v. Wedderburn, a suit had been brought in the Scots 
Chancery Court in England for an alleged debt against parties ““* 
domiciled in England but having estates in Scotland; and during 
the dependence of this action, and after material progress had 
been made in the cause, an action was raised in Scotland by the 
plaintiff in the English proceedings against the same parties and 
for the same debt. It was held by a majority of the whole Court 
that the action was competently insisted on to the effect of sus- 
taining diligence on the dependence against the defenders’ Scots 
property, since the pursuer had judicially stated that it was 
intended to insist in the action only to this effect, and not for 
the purpose of having the merits of the claim discussed in the 
Scots Courts and in Chancery at the same time. The judgment 
of the majority proceeded on the principle that proceedings in a 
foreign court did not constitute ls alibi pendens in the proper 
sense of that plea, and that there was no incompetency in a 
creditor bringing several suits against his debtor in several 
countries for the same debt if there was jurisdiction in all? On 
the other hand, a strong minority consisting of the Lord President 
and Lords Gillies and Medwyn held the view that what was sought 
by the pursuer was an illegitimate use of Scots diligence on the 
dependence. “The use of this diligence,” said the Lord President 
and Lord Gillies, “is a Scottish privilege, and allowed only to 
suitors in the Scottish Courts—to one who undertakes to establish 
his claim in a Scottish Court. But here the pursuer does not at 
present undertake, or offer to establish his claim here. It is to be 
established in an English Court, and there only. In effect, this is 
bestowing on an English suitor the privilege of a Scotch suitor.” 3 

The rule in Hawkins’ case was considered a few months later 

1 1842, 4 D. 924. 

2 As to the scope of the plea of lus alibi pendens, see further, Lord Neaves 
in Cochrane v. Paul, 1857, 20 D. 178, and Lord President Inglis in Martin v. 
Stopford Blair's Ears. 7 R. 329, at 331; Meres v. York Buildings Co., 1728, 


M. 8290 ; and Cuningham v. Semple, 1705, M. 8284. 
3 At p. 938. 
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in Fordyce v. Bridges and was there applied in circumstances 
materially different. The action in Hawkins’ case was in itself 
perfectly competent in the Scots Courts, and they had complete 
Jurisdiction over the defenders, but in Fordyce’s case the action 
was an incompetent proceeding in the Scots Courts—one in 
which, to use the expression of the Lord Ordinary (Ivory), the 
Scots Courts had “no primary jurisdiction.”2 The facts were 
these :—A party, heir of entail of Scots property, and a beneficiary 
under an English will, had instituted a suit in Chancery with the 
view of setting aside certain previous proceedings and orders in 
Chancery. The dispute between the parties was with reference 
to the investment of the funds administered under the will, part 
of which had been invested in Scots land. Before this suit had 
made material progress in Chancery, the plaintiff brought an action 
in the Scots Courts to have it found and declared conform to and 
in concurrence with the depending suit in Chancery, and to the 
effect that the pursuer might obtain implement of the decrees and 
orders pronounced therein, that he was entitled to the several 
remedies craved in the English suit. The avowed object of 
the proceedings was merely to attach on the dependence Scots 
property of the defender, through which the English decrees 
might be made effective if and when they were obtained. The 
Court allowed the action to proceed for this purpose. Lords 
Medwyn and Meadowbank were unable to distinguish the action 
from Hawkins’ case, while the Lord Justice-Clerk put his judg- 
ment on the analogy of the execution allowed on a foreign judg- 
ment, “To my mind,” he said, “there is no substantial distinction 
between the case of decree obtained in England, and of a suit 
instituted merely in England. I think the dependence of that 
suit isa civil right and interest to be promoted and vindicated 
in this country, if the party has property here. I think the 
dependence of that suit of itself gives jurisdiction in Scotland, 
to the effect of securing the defender’s property for the ultimate 
safety of the pursuer.”*® It is true that the Lord Justice-Clerk did 
not extend this view to the case of the dependence of suits in 
11842, 4 D. 1334, 


_ ? But see Lord Justice-Clerk Hope, at 1342-3. 
3 Cf. Leth v. Hay, January 17, 1811, F. C. 
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countries beyond the United Kingdom, but even within these Cxap. 
limits he carries the rule of comity far beyond what is justifiable a 
in legal principle or by the practice of other courts. As Lord 
Medwyn said, the effect of the judgment is “just converting this 
Court into a Bill Chamber to aid suits in a foreign Court.” 

It was, however, recognised in the cases of Hawkins and 
Fordyce that the right of a pursuer to sue in different countries 
is always conditioned by “the equitable power and duty of 
control in each tribunal to see that there is not on the whole 
an improper and oppressive accumulation of litigation or dili- 
gence”;® and in the sequel® to Hawkins’ case the diligence was, 
as a matter of fact, restricted. 

In a later case,t the whole subject was to some extent 
reconsidered, and the question was raised whether the rule in 
Hawkins case is affected by the Judgments Extension Act of 
1868.2 In that case the facts were somewhat different from 
those in Hawkins’ case. An action, jurisdiction in which had 
been founded by arrestment of moveables, was brought by 
English pursuers against an English defender, and the plea of 
forum non conveniens was sustained. The pursuers then moved 
_ the Court to sist the action to enable them to preserve arrestments 
on the dependence till he should raise and follow forth an action 
in England; but the First Division, reversing the decision of 
Lord Stormonth-Darling, refused the motion and dismissed the 
action, The Court distinguished Hawkins’ case on the ground 
that there was in that case an actual pending cause in England, 
and at the same time indicated that if Hawkins’ case had been 
directly in point they would have sent the case before them 
to a larger Court in view of the difference created by the 
Judgments Extension Act. 

From the somewhat scanty authorities two rules emerge. Tworules: 
First, the duplication of actions in different countries is not ere 
necessarily and in itself incompetent. This is sufficiently estab- 2¢tions 


not neces- 
il 
1 Graham Stewart on Diligence, 21. taco: 
2 See Cochrane v. Paul, 1857, 20 D. 178. ; petent ; 


3 Seton v. Hawkins, 1842, 5 D. 396. 

4 Atkinson & Wood v. Mackintosh, 1905, 7 F. 598. 

5 1868, 31 & 32 Vict. c. 54. See ante, Chap. XXI., on “The Judgments 
Extension Acts.” 
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Cuar. lished by a number of cases! which have been allowed to proceed 
ac despite the objection that a similar action was depending in the 
2. Oppres- courts of another country. Second, the Courts have, in the words 
sive aupi of Lord Neaves, both a power and a duty to prevent this dupli- 
peur cation of actions where it is “oppressive,” or (in Lord Jeffrey’s 
words *) “inexpedient and unnecessary.” That a second action 
on the same grounds is “oppressive” is probably a better way 
to express the principle on which it should be dismissed. Such 
a term brings the doctrine of the Scots law under the same 
general principle as the analogous doctrine of the English law. 
Yet an action which is “inexpedient and unnecessary” seems to 
be not far from the standard of oppressiveness when viewed from 
the standpoint of the defender. There is not much difference 
between describing an action as “unnecessary” and as “oppres- 
sive”; and it will generally be found that the test of an oppressive 
action is whether it is necessary for the protection of the pursuer’s 
aie legitimate interests. Probably the only legitimate reason which 
in both @ party can have for instituting a second process relating to the 
countries. same matter is that he may get the advantage of diligence against 
his opponent in both countries. Although cases may be figured 
where even this would not be reasonable, as where the opponent 
had ample property situated in the country of the first action; 
yet as a general rule it is a legitimate purpose for raising a second 
action, to obtain enforcement of the judgment against the property 
or person of the opponent in the country where the second action 
is raised. Such a duplication of suits, being necessary for the 
protection of the party’s interests, cannot be said to be oppressive. 
On these principles a distinction should be drawn (as was 
suggested in Atkinson & Wood v. Mackintosh*), since the date 
of the Judgments Extension Act,‘ between the effect of a suit 
pending in a Court in England or Ireland and that of an action 
in any other court out of Scotland. Since a judgment obtained 
in England or Ireland can now be made operative in Scotland by 
registration under that Act, it will generally be unnecessary to 
1In addition to those already cited see May v. Wharton, 1799, M. 8293 ; 
Mure v. Sharp, July 10, 1811, F. C.; and Ranken v. Stewart, 1840, 2 D. 717. 
2 In Ranken v. Stewart, 1840, 2 D. 717, at 720. 


3 1905, 7 F. 598. 
4 1868, 31 & 32 Vict. c. 54. See Chap. XXI. 
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bring a concurrent action in Scotland to obtain the advantage of Crap. 
Scottish diligence; and accordingly such a concurrent Scottish 
action should be dismissed, provided the action is of such a nature 
that a decree in it is registrable under the Judgments Extension Act. 

The rules established in a series of English cases do not differ English 
greatly from those of the Scots Courts. By their own methods PM 
and forms of process, the English Courts stay proceedings before 
them when it is satisfactorily shown that the same question is 
being tried between the same parties in the courts of another 
country. The criterion applied is whether the English action is, 
in view of the existence of the other pending process, vexatious. 
In the case of Peruvian Guano Co. v. Bockwoldt, the defendants 
moved that the plaintiffs should be ordained to elect within seven 
days whether they would proceed with an action which they had 
brought in the French Courts. The plaintiffs were claiming the 
cargoes of certain ships which at the date of the action were in 
British waters, but at the date of this motion were in France. The 
motion was refused on the grounds (1) that there was not complete 
identity of the subject-matter, and (2) that there might be “a real 
substantial advantage” to the plaintiffs to get execution in both 
countries.” “It is very unpleasant, no doubt, to be sued twice, 
but still that does not make it vexatious where the plaintiff seeks 
to get a real substantial advantage.” ® 

In McHenry v. Lewis, Jessel, M.R.,5 drew the distinction 
between the case of two actions in courts “governed by the 
same procedure, and where the judgments are followed by the 
same remedies,” and the case in which one of them is brought in 
a foreign country. In the former case “it is primd facie vexatious 
to bring two actions where one will do.” And the case of two 
actions in the same country applies to actions in different parts 
of the United Kingdom—“ wherever judgment can be enforced.” 
When his Lordship proceeds to apply the same rule to “the 
Queen’s Courts in any other part of the world,” subject to the 

1 1882, 23 Oh. D. 225. 

2 Jessel, M.R., at 230. 

3 Per Jessel, M.R., at 230. 

41882, 22 Ch. D. 397. Cf. Thornton v. Thornton, 1886, 11 P. D. 176, and 


Hyman v. Helm, 1883, 24 Ch. D. 531. 
5 At 400. 
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qualification that the nature of the remedies may be different, 
two fallacies appear in the argument. In the first place, even in 
the United Kingdom the remedies are not identical, and, if 
identity of remedies is part of the criterion, his reasoning as to 
the United Kingdom is fallacious. In the second place, if actions 
are to be regarded as “in the same country” in respect of mutual 
enforceability of decree (as seems to be his Lordship’s argument, 
and is surely the sound view), then the “Queen’s Courts in any 
other part of the world” will not comply with this requirement. 
It is probably a sound view that the identity of the remedy is to 
be looked at, or perhaps better, the sufficiency of the remedy, since 
a litigant should not be prevented from obtaining a remedy, eg. 
in rem, in this country because he has an action pending in a 
foreign country where, from the nature of the case, he cannot 
have the benefit of that remedy. From McHenry’s case, however, 
it is clear that the English Courts will not consider the dependence 
of a foreign suit to be even primd facie evidence of that vexation 
and oppression of which they have to be satisfied before they will 
stay proceedings in an English action.. Yet with equal emphasis 
it is laid down in that case that the English Courts possess, and 
will exercise, the power of staying proceedings before them when 
they are satisfied that such proceedings are a vexatious duplication 
of litigation. 
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Jurisdiction of the Sheriff Court Generally— Judicial Extensions of the 
Sheriff's Jurisdiction against Foreigners—Legislative Extensions of the 
Sheriff's Jurisdiction against Foreigners — The Statutory Jurisdiction 
under the Sheriff Courts (Scotland) Act, 1907—Common-Law Grounds of 
Jurisdiction—Jurisdiction in the Sheriff Court under Special Statutes: (1) 
Under the Merchant Shipping Act—(2) Under the Workmen’s Compensa- 
tion Act, 1906—The Sheriff’s Jurisdiction in Bankruptcy and Succession. 


IN early times the jurisdiction of the Sheriff Court seems to have Jurisdic- 
been as extensive as that of the Court of Session! But after von tase 
the institution of that Court in 1532 the ancient jurisdiction Sorell: 
of the sheriffs was gradually restricted? Since the middle of the 
nineteenth century, however, legislation and the decisions of the 
Court of Session have tended, on the whole, in the direction of 
extending the powers of the sheriffs, both as regards the nature of 
the actions which may be competently brought before them and 
as regards the persons over whom they may exercise jurisdiction. 

In general, the jurisdiction of the sheriffs was limited to 
persons resident within their sheriffdoms. In particular, they 
had no jurisdiction over foreigners, The Court of Session was, as 
Erskine says, regarded as “the commune forum to all who reside 
abroad,’* and, as Lord Jeffrey put it in White v, Spottiswoode, 
that court was “laudably chary in the sisting of foreigners in the 
inferior Courts of this country, holding out the Supreme Court as 
the proper commune forum.” Accordingly, it was held that there 
was no jurisdiction in the Sheriff Court against foreigners by reason 
of the arrestment of moveables belonging to them.® Neither did 

1 Erskine, Inst. i, 4, 2. 

? Erskine, Inst. i. 4, 3; Dove Wilson, Sherif’ Court Practice, 4th ed. 23. 


3 Inst. i. 2, 18. : 
41846, 8 D. 952. Of Lords Kinnear and Adam in Duncan v. Lodijenski, 
1904, 6 F. 408. 
® Burn v. Purvis, 1828, 7 8. 194; Harvey, Hall & Co. v. Black, 1831, 9 8. 
785 ; White v. Spottiswoode, 1846, 8 D. 952. 
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the possession of heritable property found jurisdiction in personal 
actions against a defender resident beyond the sheriffdom.1 

But in the course of the nineteenth century the Court of 
Session came to recognise the jurisdiction of the sheriff against 
foreigners in various situations. In 1867 it was held, in Pirie 
v. Warden, that a sheriff had jurisdiction over a foreigner, person- 
ally cited within his sheriffdom, in an action laid upon a contract 
of which the locus solutionis was also within the sheriffdom. Again, 
in 1871,3 it was decided that a foreigner might be sued before a 
sheriff in an action laid on a delict or quasi-delict committed in 
the sheriffdom, if he were found and cited personally within the 
sheriffdom. Again, it was recognised that a sheriff had juris- 
diction in competent actions against both Scots and foreign 
itinerants who are personally cited in his sheriffdom. Lastly, 
it was made clear that a sheriff had jurisdiction against foreigners 
in real actions when the ves was within his sheriffdom.$ 

The course of modern legislation has been equally favourable 
to the extension of the sheriff's jurisdiction against foreigners. 
By the Court of Session Act, 1830, and the Sheriff Courts 
(Scotland) Act, 1838° the sheriff was granted jurisdiction in 
maritime causes against foreigners and persons residing out of 
Scotland, provided the defender, on any legal ground of juris- 
diction, was amenable to the jurisdiction of the sheriff before 
whom the cause was raised.’ The Sheriff Courts (Scotland) Act, 
1876, provided (s. 47) that actions of furthcoming and multiple- 
poinding should be competent before the sheriff to whose juris- 
diction the arrestee or holder of the fund was amenable, although 
the common debtor might not reside within the jurisdiction 


1 M‘Bey v. Knight, 1879, 7 R, 255 ; Maxwell vy. Horwood’s Trs., 1902, 4 
F, 489. 

2 1867, 5 M. 497. 

3 Kermick v. Watson, 1871, 9 M. 984. 

4 M‘Niven v. M‘Kinnon, 1834, 12 S. 453 ; cf. Linn v. Casadinos, 1881, 8 R. 
849, and Lees v. Parlan, 1709, M. 4791. 

5 Duncan v. Lodyenski, 1904, 6 F. 408 ; Bannatyne -v. Newendorff, 1841, 3 D. 
429. Qf. Lord Deas in Wightman v. Wilson, 1858, 20 D. 779, at 786. 

611 Geo. Iv. and J Will. rv. c. 69,8. 22; and 1 & 2 Vict. & 119, 8. 21. 
These sections were repealed by the Sheriff Courts (Scotland) Act, 1907. 

7 Dove Wilson, Sheriff Court Practice, 4th ed. 448. 

* By this enactment the rule of Wightman v. Wilson, 1858, 20 D. 779, was 
altered. - ‘ : 
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By the Sheriff Courts (Scotland) Act, 1877, a further grant of Cuap. 
jurisdiction was made. It was thereby (s. 8) provided that the cea 
jurisdiction, powers, and authorities of the sheriffs and sheriffs- 
substitute of Scotland should extend to any action against a 
foreigner, provided (1) that such action would have been com- 
petent in a Sheriff Court against a Scotsman subject to the 
jurisdiction thereof, and (2) that a ship or other vessel belong- 
ing to such foreigner, or of which he was part owner or master, 
had been arrested within the sheriffdom. By the same section a 
limited jurisdiction was given to the sheriffs in actions relating 
to questions of heritable right and title, or to division of common- 
ties, or division and sale of common property; and it was further 
provided that such actions, to the limited extent to which they 
were made competent in the Sheriff Court, should be raised in the 
Sheriff Court of the county in which the property forming the 
subject of dispute was situated, and that all parties (including 
apparently foreigners), against whom any such action might be 
brought, should be subject in such action to the jurisdiction of the 
' sheriff and sheriff-substitute of such county. Further, in some 
other special cases, either under statute? or at common law, it 
was recognised that the sheriff had jurisdiction in cases against 
foreigners, 

But the greatest extension of the jurisdiction of the Sheriff The statu- 
Court was made by the Sheriff Courts (Scotland) Act, 1907.4 (gry, juris. 


diction 
That Act repealed all the statutory provisions which we have as 
cited, set forth, in the form of a code, various grounds of juris- Courts 

(Scotland) 


diction in the Sheriff Court, and gave to the Sheriff a privative Act, 1907. 
jurisdiction in all causes not exceeding fifty pounds in value 
exclusive of interest and expenses competent in the Sheriff 
Court” But, inasmuch as it is provided (s. 5) that nothing 
therein contained should derogate from any jurisdiction, powers, 


1 40 & 41 Vict. ¢. 50, 8. 8 (4). 

? See Lord Mackenzie in Hughes v. Stewart, 1907, S. C. 791, at 795. 

3 Duncan v. Lodijenski, 1904, 6 F. 408. 

47 Edw. vit c. 51. 

5 Section 7.. See Allan v. Alexander’s Trs., 1908 (O. H.), 16S. L. T. 491; 
Dickson & Walker v. Mitchell, 1910, 8. C. 189; Campbell and Cowan & Co, 
v. Train, 1910, 8. C. 147; Bryson v. The Belhaven Engineering & Motors, Ltd., 
1908 (O, H.), 15 S. L. T. 1048 ; Pagan & Osborne v. Hatg, 1910, S. C. 341, 
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or authority presently possessed or in use to be exercised by 
the Sheriffs of Scotland, the provisions of the Act do not 
abolish any grounds of jurisdiction which may be competent 
at common law or by earlier statutes against defenders in the 
Sheriff Court, and it will be necessary, therefore, to inquire 
what grounds of jurisdiction exist at common law apart from this 
statute. In the first place, however, the subject of this chapter 
may be best dealt with by stating and commenting on the sections 
of the Act dealing with jurisdiction. 

This course is all the more necessary on account of the way 
in which the provisions of the Act are expressed,. Its defective 
draughtsmanship has been the subject of judicial comment,’ and 
is, unfortunately, not least prominent in the jurisdiction clauses, 


Sec. 4. JurispicTion.© — The jurisdiction of the 
sheriffs within their respective sheriffdoms shall extend 
to and include all navigable rivers, ports, harbours, creeks, 
shores, and anchoring grounds in or adjoining such sheriff- 
doms. And the powers and jurisdictions formerly com- 
petent to the High Court of ‘Admiralty in Scotland in 
all maritime causes and proceedings, civil and criminal, 
including such as may apply to persons furth of Scotland, 
shall be competent to the sheriffs, provided the defender 
shall upon any legal ground of jurisdiction be amenable to 
the jurisdiction of the sheriff before whom such cause or 
proceeding may be raised, and provided also that it shall 
not be competent to the sheriff to try any crime committed 
on the seas which it would not be competent for him to try 
if the crime had been committed on land:® Provided 
always that where sheriffdoms are separated by a river, 
firth, or estuary, the sheriffs on either side shall have 
concurrent jurisdictions over the intervening space occu- 
pied by water. 

@ The term “jurisdiction” is somewhat loosely used in the 
Act2 In the first part of this section it appears to be used both 
1 Duke of Argyll v. Muir, 1910, 8. C. 96 ; Dickson & Walker v. Mitchell & Co., 


1910, 8. C. 189. 
2 As to the meaning of the term “jurisdiction,” see Chap. I. p. 2; 


Galbraith Miller, Data of Jurisprudence, 111-6. In the Sheriff Courts (Scot- 
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in the general sense of a judge’s power to pronounce enforceable eae 
decrees and in the secondary sense of “territory.” In the first : 
words of the section—“ The jurisdiction of the sheriffs within their 
respective sheriffdoms ”—the term necessarily bears the first mean- 
ing; while the subsequent part of the sentence requires it to bear 
the meaning of “territory.” What is really meant might have 
been better expressed by providing that “the territory of the 
sheriffs shall extend to and include all navigable rivers, ports, 
harbours, creeks, shores, and anchoring grounds in or adjacent 
to their respective sheriffdoms.” 

© Previous to the passing of the Act the sheriffs had jurisdic- 
tion in their respective sheriffdoms, including the navigable rivers, 
ports, harbours, creeks, shores, and anchoring grounds, in or adjoin- 
ing such sheriffdoms, in all maritime causes and proceedings, civil 
and criminal, including such as might apply to persons residing furth 
of Scotland, of the same nature as, at one time, was exercised 
by the High Court of Admiralty.) But at common law it would 
seem that the sheriff's ordinary jurisdiction extends over ports, 
harbours, creeks, shores, and anchoring grounds adjoining their 
sheriffdoms, at all events so far as these are within the limits 
of the territorial waters? Even beyond these limits sheriffs 
have such jurisdiction as may be specially conferred on them 
by statute. There was some difficulty, however, as to which 
sheriff had jurisdiction over rivers and territorial waters which 
are bounded by the land of different sheriffdoms, and this diffi- 
culty is removed by the last sentence of the section. 

© This sentence is a repetition of the provisions of the Acts 
11 Geo. Iv. and 1 Will. rv. c. 69,s. 22; and 1 Vict.c. 119, s. 21, now 
repealed.+ 


Sec. 5. EXTENSION OF JURISDICTION. — Nothing herein Section 5. 
contained shall derogate from any jurisdiction, powers, or 


land) Act, 1870, 33 & 34 Vict. c. 86, s. 12, the expression “sheriffdoms or 
jurisdictions” occur. Cf. Tait v. Johnston, 1891, 18 R. 606. 

111 Geo. Iv. and 1 Will. rv. c. 69, 5. 22; 1 & 2 Vict. c. 119, s. 21. 

2 Stair, i. 1,5; Bell’s Prin. ss. 639, 40; Mortensen v. Peters, 1906, 8 F. (J.) 
93 ; cf. Gammell v. Commissioners of Woods and Forests, 1859, 3 Macq. 419, 
per Lord Wensleydale. See Chap. I. p. 3. 

3 Mortensen v. Peters, 1906, 8 F. (J.) 93. 

4 As to the remedies open in the case of a sheriff exceeding his jurisdiction, 
see Allen & Sons Billposting, Lid. v. Corporation of Edinburgh, 1909, 8. C. 70. 
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CHar. authority presently possessed or in use to be exercised by 
ae the sheriffs of Scotland, and such jurisdiction shall extend 
to and include— 

(1) Actions of declarator (except declarators of mar- 
riage or nullity of marriage, and actions the 
direct or main object of which is to determine 
the personal status of individuals): 

(2) Actions of aliment, or of separation and aliment, 
and for regulating the custody of children: 

(3) Actions of division of commonty and of division or 
division and sale of common property, in which 
cases the Act of 1695 concerning the division of 
commonties shall be read and construed as if it 
conferred jurisdiction upon the sheriff court in 
the same manner as upon the Court of Session : 

(4) Actions relating to questions of heritable right or 
title (except actions of adjudication save in so 
far as now competent and actions of reduction), 
including all actions of declarator of irritancy and 
removing, whether at the instance of a superior 
against a vassal or of a landlord against a 
tenant: 

(5) Suspension of charges or threatened charges upon 
the decrees of court granted by the sheriff or 
upon decrees of registration proceeding upon 
bonds, bills, contracts or other obligations regis- 
tered in the books of the sheriff court, the books 
of council and session, or any others competent 
where the debt exclusive of interest and expenses 
does not exceed fifty pounds: 

Provided that actions relating to questions of herit- 
able right or title, including irritancy and removing or 
to division of commonties or division or divisions and sale, 
of common property shall, if raised in the sheriff court, be 
raised in the sheriff court of the jurisdiction and district 
where the property forming the subject in dispute is situated, 
and all parties against whom any such action may be 
brought shall in such action be subject to that jurisdiction : 
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Provided also that it shall be competent for either party cae 


at the closing of the record or within six days there- 
after to require the cause to be remitted to the Court 
of Session in the case of actions— 

(a) Relating to questions of heritable right and title 
where the value of the subject in dispute exceeds 
fifty pounds by the year or one thousand pounds 
in value: 

(6) Relating to the right of succession to moveables 
where the value of the subject in dispute exceeds 
one thousand pounds: 

(c) Relating to division of commonty or division or 
division and sale of common property where the 
value of the subject in dispute exceeds fifty 
pounds by the year or one thousand pounds 
value : 

Provided also, that on cause shown or ex proprio motu 
the sheriff may at any stage remit to the Court of Session 
any action of separation ‘and aliment or relating to the 
custody of children.. 


@ The section is mainly connected with jurisdiction ratione 
materic, and this proviso is the only portion of it relating to 
jurisdiction against persons. Its effect is to give to the sheriffs, 
in the class of actions relating to heritable rights competent in 
their courts, the same power over defenders as the Court of 
Session has in all actions with reference to Scots heritage. It 
is strictly in accordance with both principle and decision that 
where a sheriff, as judge ordinary of the bounds, has jurisdiction 
ratione rer site, he is entitled to exercise such jurisdiction against 
defenders resident beyond his territory.1 It is unnecessary that 
service should be made within the territory on such defenders. 

It may be noted, also, that in this proviso the term “juris- 
diction” is again used in two senses. When it first occurs it is 


1 Erskine, Inst. i. 2, 17; Willéamson v. Haigie, 1635, M. 4815; Culross 
Special Water Supply District Committee v. Smith Sligo’s Trs., 1891,.19 R. 58, 

2 Culross Special Water Supply Destrict Committee v. Smith Sligo’s Trs., 1891, 
19 R. 58. 
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Sele used in the sense of “territory.” When it occurs a few lines 
* afterwards it refers to the power of the judge. 


Section 6. Sec. 6. ACTION COMPETENT IN SHERIFF CouRT.— Any 
action competent in the sheriff court may be brought 
within the jurisdiction of the sheriff— 

Subsec- (a) Where the defender (or when there are several 

epee: defenders where one of them) resides within the 

jurisdiction, or having resided there for at least 
forty days immediately prior to the raising of the 
action has ceased to reside there for less than 
forty days and whose present residence in Scot- 
land is unknown. 


@ Here again the term “jurisdiction” is awkwardly used. 
The opening of the section might have been better expressed 
thus: “The sheriff has jurisdiction in any action competent in 
the Sheriff Court (a) where the defender,” etc. 

® It is apparently intended hy this subsection to give statu- 
tory authority to the existing common law with reference to 
residence as a ground of jurisdiction,! but if this be so, the inten- 
tion is not well carried out. According to the strict letter of the 
section up to this point, mere residence of a defender within the 
jurisdiction (ze. territory), however short, would be sufficient. 
The limits of the “forty days’ rule” are altogether ignored. But 
it is thought that the word “resides” as used here must be held . 
to refer only to such residence as would have been sufficient to 
give the sheriff a jurisdiction ratcone domicila at common law prior 
to the Act, or such residence within Scotland as is required to give 
the Supreme Court jurisdiction ratione domicilit. In this view, all 
the principles stated in Chapter I. with reference to residence as, 
a ground of jurisdiction in the Supreme Court apply in the inter- 
pretation of this part of the section.” It can hardly be presumed 
that the Legislature intended to give the sheriff jurisdiction by 
reason of any less lengthy, or less continuous, residence than is 
required to give jurisdiction to the Court of Session. 


1 Of. Lewis, Sheriff Court Practice, 5th ed. 18. 
2 See ante, Chap. II. p. 26. 
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It has been suggested, however, that residence in a sheriff- 
dom for less than forty days gives the sheriff jurisdiction 
ratione domicilit, if the residence be taken up animo manendi. 
In such case, “jurisdiction,” it has been said, “begins with the 
residing.”? So Mr. Nicolson, in a note in his edition of Erskine’s 
Institutes? says that the forty days’ rule “ will not prevent a man’s 
acquiring a domicile for citation in a much shorter time if he takes 
up his abode in a place animo remanendi.” But this statement is 
founded on a case‘ which is really no foundation for it, and it 
seems to be at variance with the reasoning of Lord Justice-Clerk 
Inglis in his authoritative judgment in Joel v. Gill? 

When defenders are sued in a representative capacity, the 
circumstance that the person or persons whom they represent 
reside or resided within the sheriffdom is of no avail to found 
jurisdiction ratione domicilit. Thus, there is no jurisdiction against 
trustees or executors merely because the defunct whom they 
represent resided within the sheriffdom, even although they have 
been confirmed in their office by the sheriff® Neither is there 
jurisdiction against a principal merely because he has an agent 
or manager who resides and does business for him within the 
territory.” 


The provision that there is jurisdiction in every case when, 


one of several defenders resides within the jurisdiction (de. 
territory) is new. Previously, it had been held that the sheriff 
had jurisdiction against a body of trustees when one of them 
resided within the territory, and when the property which the 
trustees managed and in connection with which the action was 
brought lay within the territory. Under the Act jurisdiction 


1 Lewis, Sheriff Court Practice, 5th ed. 19; Wallace, Sheriff Court Practices 
30; cf. Dove Wilson, Sheriff Court Practice, 4th ed. 66. 

2 Dove Wilson, Sheriff Court Practice, 4th ed. 66. 

3 Vol. i. p. 35. 

4 Irvine v. Deuchar, 1707, M. 3703. 

5 1859, 21 D. 929. See Chap. II. at p. 33. 

6 Halliday’s Eur. v. Halliday’s Ears., 1886, 14 R. 251. 

7 Laidlaw v. Provident Plate Glass Insurance Co. Ltd., 1890, 17 R. 544; 
Roberts v. Provincial Homes Investment Co. Ltd., 1907, 8. C. J.) 7. 

8 Black v. Duncan, 1827, 6 S. 261; Thomson v. Wilson’s Trs., 1895, 22 R. 
866; Halliday’s Exr. v. Halliday’s Exrs., 1886, 14 R. 251; Watt v. Richmond's 
Ezxrs., Guthrie’s Select Cases, 1st series, 241, per Sheriff (afterwards Lord) 
Fraser. 
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exists whether or not the absent defenders reside elsewhere in 
Scotland, provided always that they are subject to the juris- 
diction of the Scots Courts! As to jurisdiction against 
married women and minors, ratione domicilii, reference is 
made to Chapter II. p. 31. 

© The interpretation of this part of the section is difficult. 
How can a defender who has ceased to reside within the terri- 
tory for, say, thirty-nine days prior to the date of citation (the 
punctum temporis at which the existence of jurisdiction must be 
tested*) be regarded as “having resided there for at least forty 
days immediately prior to the raising of the action?” What is 
evidently intended is a provision to the effect that when a person 
has become subject to the jurisdiction of a sheriff, by reason of 
forty days’ residence within the sheriffdom, such jurisdiction shall 
be held to persist for forty.days after his residence within the 
sheriffdom has ceased, if at the time of raising the action his actual 
residence in Scotland is unknown. The subsection is, indeed, 
intelligible only if the words “immediately prior to the raising of 
the action” can be held to qualify the cessation of the residence. 
At all events the subsection would have been more intelligible 
if it had run thus: “or, having resided there for at least forty 
days, has ceased to reside there for less than forty days immedi- 
ately prior to the raising of the action, and whose present residence 
is unknown.” But if this be the meaning of the section, it would 
seem to effect a change on the common law, and would give 
to the sheriff a more extended jurisdiction, ratione domicilii, 
than the Supreme Court possesses. Prior to the Act it had been 
clearly settled that jurisdiction in the Court of Session against 
a foreigner, ratione domicilii, is lost immediately his residence 
ceases.’ But the Act makes no distinction between foreigners 
and others. As regards persons other than foreigners, it has not 
been clearly decided in the Supreme Court whether jurisdiction 
ratione domacilit falls when the residence ends. In Johnston v. 


' Cathcart v. Scott, 1908, 25 S. L. Rev. 16; Netlson-Sproul v. MacIntyre, 
1910, 26 S. L. Rev. 259. 

? North v. Stewart, 1890, 17 R. (H. L.) 60. See Chap. I. p. 9. 

3 Corstorphine v. Kasten, 1898, 1 F. 287; Buchan v. Grimaldi, 1905, 7 F. 917; 
Watt v. Watt (O. H.), 1902, 9S. L. T. 400. 
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Strachan+ Lord Kinloch expressed the general opinion that such Cuap. 
jurisdiction was lost whenever the residence ceased, and it was a 
so decided by Lord Kincairney in an Outer House case* where 
the defender was of Scots birth. In Buchan v. Grimaldi? Lord 
Stormonth-Darling pointed out the restriction of that decision to 
the case of foreigners, and in a recent case* Lord Guthrie in the 
Outer House decided that jurisdiction existed, ratione domicilit, 
against a Scotsman who was cited at his former residence within 
forty days after he had enlisted, left Scotland, and lost all connec- 
tion with Scotland for a period which was likely to last for the 
seven years of his military service at least. This decision may 
be regarded, however, as of somewhat doubtful authority.® It 
seems to be more in accord with principle that jurisdiction ratione 
domictlii is lost in every case whenever the residence on which it 
is founded ceases. If this view as to the common-law principles 
involved be correct, it is obvious that a strict interpretation of this 
part of the Act not merely involves constructional difficulties, but 
leads to the inference that the Act might be held to give the 
sheriff a more extended jurisdiction than the Supreme Court. 
Any such construction would, however, lead to a most anomalous 
result, and would not, it is thought, be favoured by the Court. 

The caution given in Chapter II.® as to the’ distinction 
between cases of jurisdiction and cases of citation may be repeated. 
This distinction is vital to the clear understanding of the issues 
involved. 


(b) Where the defender carries on business, and has Subsec- 
a place of business within the sheriffdom, and is cited Bent) 
either personally or at such place of business. 


) At common law the having of a place of business in a 
sheriffdom is a sufficient ground of jurisdiction in all actions 


11861, 23 D. 758. 

2 Colley v. Cameron, 1902, 9 S. L. T. 462. 

3 1905, 7 F. 917. 

4 Walter v. Campbell, 1907 (O. H.), 15 S. L. T. 412. 

5 For a full discussion of this topic, see Chap. II. p. 33, and cases there 
cited. As to the interpretation of this subsection see M‘Lardy & Co. v. Irvine, 
1910, 27 8. L. Rev. 94. 

6 P, 34, 
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arising out of the business conducted there In one case under 
the Sheriff Courts Act of 1876 a temporary wooden office was 
regarded as a place of business.2 Such jurisdiction exists even 
when the “place of business” is merely a branch establishment 
and when the party carrying on the business has the principal 
seat of his business in some other sheriffdom,? or even furth of 
Scotland But at common law the cause of action must in such 
cases arise within the sheriffdom,> and where the business is 
carried on by a firm there is no jurisdiction on this ground against 
the individual partners after the dissolution of the firm® This 
common-law jurisdiction is not to be taken away by implication.’ 
Thus it was held that a statutory provision that a railway com- 
pany must be cited at its head office did not free it from the juris- 
diction of a sheriff within whose sheriffdom the company had a 
station.® 

Similarly the provisions of the Act, like the corresponding 
provisions in the Sheriff Courts Act of 1876, do not supersede but 
exist alongside of the common-law jurisdiction we have just dealt 
with. ; 

To give jurisdiction under the Act the defender (1) must carry 
on business and have a place of business within the sheriffdom, 
and (2) must be cited either personally or at his place of business. 

What, then, is meant by business? In the Act of 1876 the 
expression used was “trade or business,” and in decisions on that 
Act it was held that neither a farmer nor a judicial factor" realis- 
ing the estate of a deceased farmer was included in the category 
of persons carrying on a trade or business in the sense of that 

1 Hughes v. Stewart, 1907, 8. C. 791; Bishop v. Mersey & Clyde Navigation 
Steam Co., 1830, 8 S. 558; Young v. Lwingston, 1860, 22 D. 983; Harris v. 
Gillespie, Cathcart & Fraser, 1875, 2 R. 1008. 

2 Hughes v. Stewart, 1907, 8. C. 791. 

3 Aberdeen Rly. Co. v. Ferrier, 1854, 16 D. 422. 

4 Bishop v. Mersey & Clyde Navigation Steam Co., 1830,8 8. 558; St. Patrick 
Assurance Co. v. Brebner, 1829, 8 8. 51. 

5 Kdward v. Inverness and Aberdeen Junction Rly., 1862, 4 Irv. 185. 

6 M‘Kachern v. M‘Pherson, 1824, 3S, 211. 

7 Hughes v. Stewart, 1907, 8. C. 791. 

8 Edward v. Inverness and Aberdeen Jiuction Rly., 1862, 4 Irv. 185. 

9 39 & 40 Vict. c. 70, s. 46. 


10 M‘Bey v. Knight, 1879, 7 R. 2565. 
Ferguson v. Dyer, 1882, 9 R. 671. 
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statute. In a case! with reference to the interpretation of a Cxar. 


revenue statute in which the expression “trade or business” was 
used, the opinion prevailed that the term “ business” must be held 
for the purposes of that Aet to be exegetical or interpretative 
of the previous word “ twide.” In general, “business” is a wider 
term than “trade.” It includes “professional” business. One 
speaks, for example, of a lawyer’s business. It would, we think, 
be fairly held that the term “business” under the statute means 
simply, to use Lord Dunedin’s words in Hay’s Trs. v. London and 
North-Western Rly. Co.,2 business, “in any ordinary commonplace 
sense of the word,” which is transacted or carried on for a profit at 
a “place of business” (i.e. some definite /ocus) within the sheriff- 
dom. In this sense farming might fairly be held to be a 
“business,” although it was held not to be a “ trade or business” 
under the former Act. An English railway company having an 
office in Glasgow, where it canvassed for traffic, quoted rates to 
inquirers, distributed time-tables and advertisements, and occa- 
sionally collected special accounts, was held to be carrying on 
business and having a place of business within the sheriffdom of 
Lanark. It was held that the corresponding provisions of sec. 
46 of the Sheriff Courts Act of 1876 had no application to a 
person residing abroad ;3 but the section of the Act of 1907 under 
discussion is not so restricted and applies to foreigners, provided 
they satisfy the conditions stated in the section.* 

What are the requisites of a “place of business”? No special 
kind of building would seem to be necessary. In one case under 
the Act of 1876, as already mentioned, a wooden building was held 
sufficient. In regard to the position of matters when a single 
place of business is situated partly in one sheriffdom, partly in 
another, reference may be made to Connell & Co. v. Dempsie.® 
It is thought that it is sufficient compliance with the terms 
of the Act if a defender carries on business at a definite and 


1 Muat v. Shaw Stewart, 1890, 17 R. 371. 

2 Hay’s Trs. v. London and North-Western Rly. Co., 1909, S. C. 707. 

3 M‘Bey v. Knight, 1879, 7 R. 255. 

4 Hays Trs. v. London and North-Western Rly. Co., 1909, S. C. 707; ef. 
Dallas's Ltd. v. Hodge & Co., 1909, 26 S. L. Rev. 214. 

5 Hughes v. Stewart, 1907, 8. C. 791. 

6 1873, 45 J. 507. 
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fixed locus within the sheriffdom, although his business operations 
are carried on, and his “place of business” is situated, partly 
outside the boundaries of the sheriffdom, and whether or not 
that place of business is the principal seat of his operations. 


(c) © Where the defender is a person not otherwise 
subject to the jurisdiction of the courts of Scotland, and 
a ship or vessel of which he is owner or part owner or 
master, or goods, debts, money, or other moveable property 
belonging to him, have been arrested within the juris- 
diction.© 


@ The effect of this section is to extend greatly the use of 
arrestment ad fundandam in the Sheriff Court. The former limits 
to the use of this process have been already traced, and need not 
be recounted. Subject to the restriction noted below, arrestment 
of moveables is now as freely available as a ground of juris- 
diction in the Sheriff Court as in the Court of Session, and 
the common-law rules regulating the exercise of the juris- 
diction in the Court of Session will apply in the Sheriff 
Court.2 For a full statement of them reference is made to 
Chapter VI. 

®) This restriction must be carefully noted. The Act contains 
no definition of “the Courts of Scotland,” but it is presumed that 
both the Court of Session and the Sheriff Courts are referred to. 
Thus, eg. if a defender possesses heritage in Scotland, and is 
thereby subject to the jurisdiction of the Court of Session in all 
personal actions, it would not be competent to found jurisdiction 
against him in a Sheriff Court in virtue of this section? So, if 
a defender is subject to the jurisdiction of the sheriff of county A, 
ratione domiciliz, it would appear to be incompetent to subject him 
to the jurisdiction of the sheriff of county B, by the arrestment 
of moveables belonging to him in county B. 

© The moveable property must, of course, have been arrested 
specially by the pursuer ad fundandam. An arrestment by A 

1 Harris v. Gillespie, Cathcart & Fraser, 1875, 2 R. 1003. 

2 See Dickson & Walker v. Mitchell, 1910, S. C. 139 ; and cf. Holt v. Holt, 


1909, 25 S. L, Rev. 112. 
Pagan & Osborne v. Haig, 1910, 8. C. 341. 
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would not be available to found jurisdiction in an action at the 
instance of B. 


(d@) Where the defender is the owner or part owner 
or tenant or joint tenant, whether individually or as a 
trustee! of heritable property within the jurisdiction, 
and the action relates to such property or to his interest 
therein. 


) At common law a sheriff has no jurisdiction in ordinary 
personal actions over a defender merely because he possesses 
heritable property within the sheriffdom. The possession of 
heritage founds jurisdiction in such actions in the Court of 
Session alone.2 But at common law the sheriff had jurisdiction 
against persons, whether otherwise subject to his jurisdiction or 
not, in certain classes of actions which relate to heritable subjects 
situated within the sheriffdom. These classes of actions may be 
summarised as follows :— 


(1) Actions of Sequestration and for Payment of Rent and 
Poindings of the Ground. 

The sheriff has jurisdiction to entertain actions of sequestra- 
tion for the recovery of the rents of heritable subjects in his 
county although the debtor, or the party against whom the action is 
directed, is not resident in the county and is not otherwise amen- 
able to his jurisdiction. The sheriff has jurisdiction in sequestra- 
tions and poindings of the ground, even against foreigners, the 
exercise of his jurisdiction being clearly justified on the ground, 
that these processes are of the nature of real actions to make 
effectual the right of the pursuer against goods situated within 
the territory. Dicta in the case of Duncan* indicate, however, 
that a foreigner or other person not ordinarily subject to the 
jurisdiction could not, at common law, be sued in a Sheriff Court, 
in an ordinary personal action for payment of rent, merely because 
the subject for which the rent is due is situated within the territory 

1 See Allan v. Alexander’s Trs., 1908 (O. H.) 16 8. L. T. 491. 

2 M‘Bey v. Knight, 1879, 7 R. 255; Maawell v. Horwood’s Trs., 1902, 
4 F. 489. 


3 Mouat v. Lee, 1891, 18 R. 876; Dunean v. Lodijenski, 1904, 6 F. 408. 
4 Duncan v. Lodijenski, 1904, 6 F. 408.. 
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A clear distinction was taken there between actions with merely 
personal conclusions and processes such as sequestrations and 
poindings of the ground, which are brought, to use Lord Adam’s 
words, “to make effectual the right of the pursuer against the 
goods situated on his property and within the territory of the 
sheriff.” It has, indeed, been said with reference to such cases 
that “if the defender be not personally amenable to the jurisdic- 
tion, personal conclusions appear to be incompetent.” + 

But, in Mouat v. Lee? an action for payment of rent, with, 
apparently, personal conclusions only, was brought in the Sheriff 
Court of the county where the subjects—a fishing station—were 
situated, against the tenant who was resident in another county 
but who was still in possession of the subjects, and who was cited 
by registered letter addressed to him at his residence. It was 
held that there was no doubt as to the jurisdiction. Lord Adam 
said: “The action ig just an action for the recovery of the rent of 
a heritable subject. It is an action for the rent of a fish-curing 
station, which I suppose means a house and ground adapted for 
that purpose; and that is exactly the.same thing, as far as the 
question of jurisdiction is concerned, as an action for the rent of 
a farm, and it is needless to dispute the jurisdiction of the Sheriff 
to entertain such an action when the farm is within his county. 
I have therefore no doubt as to the jurisdiction of the Sheriff.” 
And, under the subsection of the Act now dealt with, it would 
seem that the sheriff has now jurisdiction by force of the 
statute. 

(2) Actions of Removing and Ejectment from Heritable Subjects. 

These actions might, undoubtedly, be brought at common law 
before the sheriff of the county where the subjects are situated, 
although the person sought to be removed is on no other ground 
amenable to the sheriffs jurisdiction.® 

(3) Actions of Interdict and Actions with Reference to Nuisances 
and to the Interim Possession of Heritable Subjects. 

The sheriff has common-law jurisdiction against all persons in 

actions with reference to the maintenance of the existing state of 


1 Of. M‘Glashan, Sheriff Court Practice, 72. 2 1891, 18 R. 876. 
3 See Lord M‘Laren in Duncan v. Lodijenski, 1904, 6 F. 408. 
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heritable property locally situated within his territory,! and also oa 
in actions with reference to nuisances and servitudes affecting , 
heritage in his territory, although the persons against whom 

such actions are directed are personally not subject to his 
jurisdiction. 

It was held in one case that a sheriff had jurisdiction at 
common law in an action against foreigners resident in England for 
payment of half the cost of a mutual wall within the sheriffdom ;? 
but the sheriff in that case had jurisdiction otherwise under the 
Sheriff Courts Act of 1877. And, so far as his jurisdiction was held 
to be founded, at common law, on the nature of the action, the 
judgment is hardly consistent with the case of The Commissioners 
of Police of Pollokshaws v. M‘Lean? in which it was held that 
a sheriff had, at common law, no jurisdiction in an action for 
payment of the expense of repaving a street against an owner 
of house property within the territory who was resident in 
another sheriffdom. 

The terms of the subsection of the Act under discussion are 
wide enough to include the whole former common-law jurisdiction 
of the sheriff as explained above, and to confer jurisdiction in other 
cases in which it has been held that he had not jurisdiction at 
common law. In its operation section 6 (d) must, however, be 
read along with the provisions of section 5 of the Act, which relate 
to the remission of causes to the Court of Session. 


(ec) Where the action is for interdict against an alleged Subsec- 
wrong being committed or threatened to be committed nent 
within the jurisdiction. 


The effect of this section is to give to the sheriff the same 
jurisdiction in preventive actions as was assumed by the Court of 
Session in Yont Tyres, Ltd. v. The Palmer Tyre, Lid.® It would 


1 Culross Special Water Supply District Committee v. Smith Sligo’s Trs., 1891, 
19 R. 58, as explained in Commissioners of Pollokshaws v. M‘Lean, 1899, 2 F. 96. 
Cf. Sheriff Court Act, 1838, s. 15, as to which see Lewis, Sheriff Court Practice, 
5th ed. 24. 

2 Stark’s Trs. v. Cooper's Trs., 1900, 2 F, 1257. 

3 1899, 2 F. 96. 

4 E.g. Maxwell v. Horwood’s Trs., 1902, 4 F. 489. 

61905, 7 F. 477. As to the sheriff’s common-law jurisdiction in such 
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appear that the jurisdiction thus conferred will be regulated 
according to the same principles as the corresponding jurisdiction 
of the Supreme Court, and for a full exposition of these principles 
the reader is referred to the chapter dealing with Preventive 
Jurisdiction! The defender need not be otherwise subject to 
the sheriff's jurisdiction, and he need not be personally cited 
within the sherifidom. It has been suggested that, under this 
subsection, jurisdiction against a foreigner will probably not be 
sustained “unless he is personally cited within the jurisdiction.” 2 
But we doubt this. It is no doubt anomalous that if a foreigner 
is sued for damages for a wrong committed within the sheriffdom 
under subsection (7) of section 6 of the Act, he must be person- 
ally cited within the territory, while, if our interpretation of the 
Act be correct, he need not be so cited in an action raised to 
prevent his committing or continuing to commit the same wrong. 
But the effect of the case of Tone Tyres, Lid. v. The Palmer 
Tyre, Ltd., which we have referred to, is that the same anomaly 
exists in the exercise of the jurisdiction of the Supreme Court; 
and the express requirement of personal citation in subsections (/') 
and (2) of section 6 of the Act leads to the inference that, if it had 
been intended that such citation should be necessary in the case 
of actions against foreigners under this subsection, it would have 
been so stated in the Act. It may be noted also that the terms 
of subsection (7), taken by themselves, appear sufficient to cover 
interdicts against alleged wrongs committed within the sheriffdom. 
Such an action as an interdict may fairly be described as “arising 
out of the delict of the defender,” if it be held that the term 
“delict,” as used in the Act, must be taken as generally equivalent 
to “wrong.” But if,as we suggest, personal citation of the defender 
within the territory is not intended to be necessary in preventive 
actions, the reason for enacting the special rule in this subsection 
with reference to such actions is apparent. 


(7) Where the action relates to a contract the place of 


cases, see Taylors v. Hepper & Oo., 1904, 218. L. Rev. 93; and cf. Brown v 
Kiddie, 1908, 20 8. L. Rev. 92, and Gill v. Cutler, 1895, 23 R. 371. 

1 Chap. IX. p. 122. 

2 Wallace, Sheriff Court Practice, 45. 
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execution or performance of which is within the jurisdiction, 
and the defender is personally cited there. 


This section is evidently intended to state the common law of 
jurisdiction ratione contractis, as expounded by Lord Justice-Clerk 
Inglis in Sinclair v. Smith} and, with special reference to the Sheriff 
Court, in Pirte v. Warden,? the principles applicable to which have 
been already fully expounded in the chapter dealing with juris- 
diction ratione rei gestw2 It may be suggested that the expression 
used here, viz. “relating to a contract,” is open to the construction 
that it gives the Sheriff Court a wider jurisdiction than the Supreme 
Court, which, in the exercise of its jurisdiction ratione contractis, 


CHAP. 
XXIII 


can deal only with actions either to compel performance, or for ° 


damages for non-performance of a contract. It might be argued, 
for example, that an action to rescind a contract is competent 
under this subsection. But again we note that the tendency of 
the Court would naturally be against a construction of the Act 
which would give to the sheriff a wider jurisdiction ratione con- 
tractds than that exercised by the Supreme Court. 

In the section the words “place of execution” must, we think, 
be held to refer to the place where the contract was made or entered 
into. The rule, as expounded in Sinclair v. Smith,’ is that the 
tribunals of a country where a contract was made or is to be 
performed have jurisdiction, provided the party called as defender 
to the action is for the time, however temporarily, within that 
country, and is cited there. No doubt this subsection was intended 
to apply that rule to the Sheriff Court. 

The defender under this subsection may of course be either a 
foreigner or a Scotsman who is otherwise subject to the jurisdiction 
of the sheriff of some other county than that in which the action 
is brought. 


(g) Where in an action of furthcoming or multiple- 
poinding the fund or subject in medio is situated within 
the jurisdiction; or the arrestee or holder of the fund is 
subject to the jurisdiction of the court. 


11860, 22 D. 1475. 2 1867, 5 M. 497. 
3 Chap. IIL. p. 42. 4 1860, 22 D. at 1478 
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(@ The first part of this subsection is new. The second part 
is substantially a repetition of section 42 of the Sheriff Courts 
Act, 18764 

® An interest in heritage within the territory may be the 
subject of a multiplepoinding.2 If a moveable fund is situated 
within the territory, the sheriff has jurisdiction to determine the 
claims of parties to it, in an action of multiplepoinding, although 
neither the legal holders of it, nor any of the claimants, are other- 
wise subject to his jurisdiction. Hg. the sheriff would have juris- 
diction to entertain an action of multiplepoinding with reference 
to a fund in the hands of agents, resident within the territory, of 
a body of trustees none of whom are personally subject to his 
jurisdiction. 


(h) Where the party sued is the pursuer in any action 
pending within the jurisdiction against the party suing. 


This subsection confers an extremely sweeping and general 
jurisdiction ex reconventione, and, if it were interpreted literally, 
its effect would be to give the sheriff a much wider jurisdiction 
on this ground than has ever been assumed by the Court of 
Session, or than is generally recognised by jurists. None of the 
limitations on the exercise of jurisdiction ex reconventione which 
are recognised in the Supreme Court, and which are at common 
law binding in the Sheriff Court, are referred to. It is difficult 
to get away from the express words of the subsection: the words 
“any action” are perfectly clear and unambiguous. But the results 
of a literal interpretation are so anomalous, and so contrary to all 
the principles of jurisdiction ex reconventione hitherto recognised, 
that it is thought that it can hardly have been intended that the 
whole common law of Reconvention, as hitherto acted on both in 
the Court of Session and the Sheriff Court, should be jettisoned in 
the case of actions before the latter tribunal. It is thought that 
the common law must be read into the Act. 

If this view be correct, the whole principles of the law of 
Reconvention, as already stated, will apply to the exercise of 


1 See Nasbet v. Sinclair, 1906, 22 8. L. Rev. 177. 
2 Boyd’s Trs. v. Boyd (O. H.), 1906, 13 8. L. T. 878. 
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jurisdiction under this subsection! If, on the other hand, the 
section is to be construed literally, it is so simple that it really 
requires no commentary. 


(t) Where the action arises out of the delict of the 
defender within the jurisdiction, and he is personally cited 
there. 


This subsection was no doubt intended to give statutory 
recognition to the common-law jurisdiction which, as was settled 
by Kermick v. Watson, the sheriff possesses as regards actions 
arising out of delicts or quasi-delicts within his territory. The 
technical distinction between delicts—such acts as involve dolus 
malus—and quasi-delicts—such. acts as infer merely culpa—has 
not been observed. But it is thought that the term “delict” as 
used here must be taken in a wide sense so as to include all 
actionable wrongs. The common law, which is saved by section 5 
of the Act, gives jurisdiction in the case of all such wrongs.’ 


The whole body of law regulating the exercise of the Supreme. 


Court’s jurisdiction ex delicto applies in the construction of this 
subsection. It has been already dealt with in Chapter IIL, to 
which reference may be made.t The only special points to be 
noted are that the sheriffs jurisdiction in such cases extends over 


foreigners as well as over persons ordinarily subject to the juris- 


diction of other sheriffs, and that it is sufficient to infer jurisdiction 
although the delict or guasi-delict founded on is committed by any 
agent or servant of the defender for whose actings he is responsible. 
But the defender must be personally cited. 


(j) Where the defender prorogates the jurisdiction of 
the court. 


There is no speciality as regards the effect of Prorogation in 
the Sheriff Court. The rules settled with reference to Prorogation 


1 See Chap. XIX. p. 263. 

2 1871, 9 M. 984. 

3 Kermick v. Watson, 1871, 9 M. 984 ; Macleod v. Dobson, 1900, 16 8. L. Rev. 
33 and 104; Carrigan v. Phillips, 1905, 21S. L. Rev. 335 ; Henderson v. Muir, 
1910, 26 8. iz Rev. 158. 

4 Ante, p. 53. 
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Cuar. in the Supreme Court apply, and it is accordingly sufficient here 
aT, merely to give a reference to the separate chapter on Prorogation,) 
Comm moue As we have already pointed out in our discussion of the 
eas statutory jurisdiction of the sheriff, there are various grounds 
et ia of jurisdiction in the Sheriff Court recognised at common law 
which have received sometimes partial recognition and some- 
times no recognition at all (except for the saving clause in 
section 5) in the Sheriff Courts (Scotland) Act, 1907, We have 
dealt with some of these; others may now be specially noted. 


(1) Jurisdiction against Itinerants. 

The Sheriff has jurisdiction against itinerants and persons of 
no fixed residence found and cited within his territory in the 
same way as the Supreme Court has with reference to itinerants 
found in Scotland generally? Reference is made to Chapter IV? 

(2) Jurisdiction in Real Actions with Reference to Moveables, 

The Sheriff has jurisdiction in all real actions with reference 
to moveables situated within his territory, or for the vindication 
of the ownership of such moveables, although the defenders to the 
action are not otherwise subject to his jurisdiction in any way. 
Thus the jurisdiction of the sheriff was sustained in an application 
for a warrant to sell grain lying in a bonded warehouse in his 
territory although the defender was not otherwise subject to the 
jurisdiction and was‘resident in another sheriffdom.* 


SPECIAL STATUTORY JURISDICTIONS, 


(1) Jurisdiction under the Merchant Shipping Act, 1894 
(57 & 58 Vict. c. 60). 


Juris- A special jurisdiction is set up in salvage cases by sections 
diction 


inthe. 047-548 of this Act, which substantially repeat the corresponding 


arg provisions of sections 460 and 501 of the Merchant Shipping Act 
Our 


under of 1854.5 


special 


stat- 1 Chap. XVIII. p. 255. 

utes: (1) 2 Dove Wilson, Sheriff Court Practice, 4th ed., 67; Wallace, Sherif’ Court 

Under the Practice, 31. 

Merchant 3 Ant 56 

Shipping Hey: Du 20: ; ‘ 

Act. 4 Bannatyne v. Newendorff, 1841, 3 D. 429; Wightman v. Wilson, 1858, 
20 D. 779, per Lord Deas, at 786, and Scottish Central Railway Co, v. Ferguson, 
Rennie & Co., 1863, 1 M. 750. 

517 & 18 Vict. c. 104. 
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Section 547 of the Act of 1894 provides that disputes as to Cuar. 
the amount of salvage, whether of life or property, and whether a 


rendered within or without the United Kingdom, arising between 
the salvor and the owners of any vessel, cargo, apparel or wreck, 
shall, if not settled by agreement, arbitration, or otherwise, be 
determined summarily in the manner provided by the Act in the 
following cases :—(a) in any case where the parties to the dispute 
consent ; (6) in any case where the value of the property salved 
does not exceed £1000; and (c) in any case where the amount 
claimed does not exceed, in Great Britain, £300, and in Ireland, 
£200. It is further provided that where a dispute as to salvage 
is to be determined summarily under this section, “in Scotland 
it shall be referred to and determined by the Sheriffs Court.” 1 

Section 548 of the Act provides, inter alia, that “(1) 
Disputes as to salvage which are to be determined summarily 
in manner provided by this Act shall— 

“(a) where the dispute relates to the salvage of wreck be 
referred to a court or arbitrators having jurisdiction at 
or near the place where the wreck is found : 

“ (0) where the dispute relates to salvage in the case of services 
rendered to any vessel or to the cargo or apparel thereof 
or in saving life therefrom be referred to a court or arbi- 
trators having jurisdiction at or near the place where the 
vessel is lying,or at or near the port in the United Kingdom 
into which the vessel is first brought after the occurrence 
by reason whereof the claim of salvage arises,” 

The effect of these provisions is to give a privative jurisdiction, 
in cases of salvage of wreck which go to court for summary deter- 
mination under the Act, to the court of the sheriffdom within which, 
or e adverso of which, the wreck is found, and, in summary cases 
for salvage services rendered to any vessel or the cargo and apparel 
thereof, or in saving life therefrom, to the court of the sheriffdom 
within which, or ex adverso of which, the vessel is lying, or within 
which is the port to which the vessel is first brought after the 
salvage services are rendered. It has been held that corresponding 
provisions to those of section 547, with reference to the summary 
trial of salvage cases in England, are imperative, and oust the 


157 & 58 Vict. c. 60, 8. 547. 


ITT, 


CHAP. 
XXIII. 


(2) Under 
the Work- 
men’s 
Compen- 
sation 
Act, 

1906. 


356 JURISDICTION OF THE SHERIFF COURT 


jurisdiction of the Admiralty Court, and it seems clear that the 
provisions having reference to Scotland, which we have cited, oust 
the jurisdiction of the Court of Session in cases which are directed 
to be summarily determined. The jurisdiction which is conferred 
on the Sheriff Court is, as Lord Trayner pointed out,’ with reference 
to the corresponding provisions of the Act of 1854, “special and 
extraordinary.” It can be exercised only by the courts, and in the 
circumstances, specified in the Statute. Accordingly, in a summary 
application for remuneration for salvage services under section 548 
(1) (6) of the Act, if the salved vessel is lying safe in Scots waters 
immediately after the salvage, or if it has been first brought into 
a Scots port, no Court has jurisdiction other than the Sheriff Court 
of the sheriffdom within which the vessel is so lying or within 
which is the port to which she was first brought. The ordinary 
rules of jurisdiction ratione persone are superseded by the provisions 
of the Act. The phrase “where the vessel is lying” has no refer- 
ence to the place where the vessel may be lying when the action is 
brought, but only to the place, other than a port,t where she may 
be left lying in safety after the salvage. 


(2) Jurisdiction under the Workmen's Compensation Act, 1906 
(6 Edw, vit ¢. 58). 


Special provisions have been made in the Act and in the 
relative Act of Sederunt of 26th June 1907 with reference to 
the jurisdiction of the Sheriffs ratione persone. 

Paragraph 11 of the Second Schedule to the Act provides— 

Where any matter under this Act is to be done in a 
county court, [4.e. in Scotland, Sheriff Court] or by, to, or 
before the judge or registrar of a county court, [7.e. Sheriff 
or Sheriff-Clerk] then, unless the contrary intention appear, 
the same shall, subject to rules of Court, be done in, or by, 
to, or before the judge or registrar of the county court 
[i.e. Sheriff or Sheriff-Clerk] of the district in which all 
the parties concerned reside, or if they reside in different 


1 The William and John, 1863, 32 L. J., Adm. 102. 
2 Summers v. Buchan, 1891, 18 R. 879, at 882. 

3 Summers v. Buchan, 1891, 18 R. 879. 

4 Ibid. 
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districts the district prescribed by rules of court, without Cuar. 
prejudice to any transfer in manner provided by rules Ur 
of court. 

The Act of Sederunt provides— 

IV. Applications under this Act, if the parties reside 
in different districts, shall be made to the Sheriff Court of 
the county or district of a county 

1. In which the accident occurred ; or 

2. In the case of a claim by virtue of section 8 of the 

Act, in which the workman was last employed in 

the employment to the nature of which the disease 

was due; or 

3. If the accident occurred at sea, 

(a) in which the ship is at the time when intima- 
tion or service of the application is made; 
provided that such intimation or service is 
made to or on the master of the ship in the 
same county or district of a county; or 

(6) in which the managing owners of the ship, or 
some or one of them, or the manager, may 
reside or have a place of business ; 

without prejudice to any transfer as hereinafter provided. 

V. If a Sheriff before whom an application under the 
Act is brought is of opinion that the case can be more 
conveniently tried and determined in any other Court in 
Scotland, England, or Ireland, he may on the motion of 
any of the parties make an Order remitting the case to 
such Court, and on such Order being made it shall be the 
duty of the Sheriff-Clerk to transmit the application with 
all the relative documents to the Sheriff-Clerk or Registrar 
of the Court named in the Order, and to transfer to such 
Sheriff Clerk or Registrar any money invested in connection 
with such application in his name as Sheriff-Clerk, and the 
case shall thereafter proceed in the last-mentioned Court as 
if it had originated there. 

Like the provisions of the Merchant Shipping Act, which we 
have just dealt with, these provisions are “special and extra- 
ordinary.” They set up a special jurisdiction for the purposes 
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of the Statute, with the result that, where the parties reside in 
different districts, the general rule actor sequitur forum rei is 
superseded. The defender is subjected to the jurisdiction of a 
judge who may, in the ordinary case, have no jurisdiction whatever 
over him. Further, the judge of the defender’s usual forwm has 
no jurisdiction unless the pursuer resides within his territory, or 
unless the special provisions of section 4 of the Act of Sederunt 
apply. The term “districts,” as used in the Act, refers to the 
different territories into which Great Britain is divided up for 
Sheriff or County Court purposes. In Scotland it refers to 
counties and districts of counties; in England it refers to 
“County Court districts.” 1 

The Sheriff's jurisdiction in bankruptcy and succession is 
dealt with in the chapters on Jurisdiction in Bankruptcy? and 
in Succession? to which reference is made. 

1 Rea v. Owen, [1902] 2 K. B. 436. 


2 Chap. XV. p. 220. 
3 Chap. XIV. p. 208. 
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BASTARDY, 201, 206 

BELGIAN LAW, 300 

BELL, “COMMENTARIES,” 107, 111 

BELL, “DICTIONARY AND DIGEST,” 251 

BELL, “LECTURES ON CONVEYANCING,” 260 
BELL, “ PRINCIPLES,” 3, 337 

BILL-CHAMBER CLERK, 76 

BIRTH, place of, in constituting jurisdiction, 115 

BISHOP, “LAW OF MARRIAGE AND DIVORCE,” 180 
BLACKSTONE. See StepHen’s “ BLacksTONE” 
BOND-HOLDER. See Szcurity 

BORDER WARRANTS, 107, 108, 110 

BRITISH SUBJECT. See CrrizensHie 

BRODIE-INNES, “LAWS OF ENGLAND AND SCOTLAND,” 149 
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BROOM, “MAXIMS,” 20 

BUCKLEY, “THE COMPANIES ACTS,” 241 

BURGE, “FOREIGN AND COLONIAL LAW,” 7, 72, 180 
BURNET, G. W., 72 

BUSINESS, place of, 33, 221, 229, 230, 343-346 


Cc 
CAMPBELL, R., 113 


CANON LAW, 50 

CAPACITY. See Starus 

CAPE COLONY, 100 

CHURCH COURTS, 24 

CITATION, 30, 34, 45, 118, 151, 293, 343. See Norice 


CITATION, edictal, 293 *- 
postal, 48 i 


CITIZENSHIP, British, declarator of, 207 
CIVIL LAW. See Roman Law 

CLODE, “PETITION OF RIGHT,” 20 
CO-DEFENDER, 176 . 
COLLUSION in divorce actions, 167 


COMITY, in appointment of executors, 212 ; prevents conflict of jurisdictions, 
216 ; in guardianship, 245 


COMMONTY, division of, 338 
COMPANIES, shares in, arrestable, 76 


COMPANIES, jurisdiction against, 33 ; meaning of, in Bankruptcy Act, 223 ; 
winding up of, 287 ; of unregistered, 238 


COMPETENCE, distinguished from jurisdiction, 5 

CONFIRMATION. See Execurors 

CONFLICT OF JURISDICTIONS, in trusts, 216 ; in guardianship, 245 
“CONTENTIOUS” JURISDICTION, 5 , 


CONTINENTAL LAW, on jurisdiction in Divorce, 198; on Bankruptcy, 
221 ; on enforcement of foreign judgments, 299 


CONTRACT, as ground of jurisdiction, 6, 42, 119, 188; coupled with pres- 
ence of defender, 6, 42, 290; liability of Crown, 20; how contract sued 
on, 50; English law, 55 ; jurisdiction on, in declarators and reductions, 
151; in Sheriff Court, 334, 350 

CONVICTS, 13 


COSTS. See ExpENnsEs 


380 INDEX 


COURTS MARTIAL, 24 

CREDITORS in bankruptcy, jurisdiction against, 235 

CROWN, the, jurisdiction over, 19; English law, 20; may prorogate, 21, 256 
CROWN DEBTS, 104, 106 

“CUMULATIVE” jurisdiction, 5 

CURATOR BONIS, 242, 244, 245, 250 

CURRIE, “CONFIRMATION OF EXECUTORS,” 209 

CUSTODY of children, 245, 248, 338 


D 


DECLARATOR OF MARRIAGE, jurisdiction in, 183-190; domicile, 184, 
189 ; arrestment, 185 ; residence, 185; country of aneHes 186 ; proro- 
gation, 190 ; of ancestor’s marriage, 205 


DECLARATORY ACTIONS, 11; nature of, 149; combined with operative 
conclusions, 150 ; affecting heritage, 150 ; affecting personal rights, 151 ; 
grounds of jurisdiction, 151; will arrestment suffice? 78, 151; in Sheriff 
Court, 338. Seealso Bastarpy ; CitizENsuip ; Leerrrmacy ; and Marri- 
MONIAL ACTIONS 


DECREE, reduction of, 8, 153 
enforcement of. See EFFECTIVENESS and RECOGNITION 


DEFEASIBLE DEBTS, arrestment of, 81 

DELICT, a ground of jurisdiction, 5, 42, 53, 119, 291; in divorce, 160; 
liability of Crown, 21; in Sheriff Court, 353 

DENMARK, 300 

DESERTION of spouse, effect on jurisdiction in divorce, 168, 170 

DICEY, “CONFLICT OF LAWS,” 2, 3, 7, 18, 15, 16, 21, 23, 27, 28, 40, 70, 
120, 136, 137, 144, 160, 169, 177, 188, 191, 192, 194, 211, 222, 226, 229, 
234, 236, 244, 255, 289, 292, 295, 302 

DIPLOMATIC AGENTS. See AmBassaDORS 

DISCHARGE in bankruptcy, 236 

DIVISION AND SALE, 338 

DIVISION OF COMMONTY, 338 


DIVORCE, jurisdiction in, 156-178 ; history, 160; “matrimonial domicile,” 
161; domicile gives exclusive jurisdiction, 166 ; recognition of foreign 
decrees, 166; effect of change of domicile, 176 ; co-defender, 176 ; juris- 
diction may not be prorogated, 176, 258, 259 ; is it pars judicis to raise 
question? 177 ; pecuniary consequences of, 195 ; Hague Convention on, 198 


DOCUMENTS, arrestment of, 78 


DOMICILE, meaning residence, a ground of “personal” jurisdiction, 5, 26 
(see also RESIDENCE) ; “forensic domicile,” 26 ; “domicile for citation,” 
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30; as a ground of jurisdiction in declarators and reductions, 151; in 
divorce, 160; in separation and aliment, 179, 182; in declarators of 
marriage, 185 ; in bankruptcy, 225 


DOMICILE, permanent, does not give personal jurisdiction, 113-119, 226 ; 
whether domicile along with personal citation doesso, 119; gives exclusive 
jurisdiction in divorce, 10, 156 (see Divorce); of married woman, 159, 
171; gives jurisdiction in separation and aliment, 179; in declarator of 
marriage, 184, 189; of legitimacy, 202; not in Renkrartey, 225; in 
guardianship, 242 


DOMICILE in Scotland at death, 210, 211 


DOMICILE. See Matrimontat DomIciLe 
See TRADING DomIcILE 


DOOR-PLATE, arrestment of, 77 


DOVE WILSON, “SHERIFF COURT PRACTICE,” 33, 35, 95, 112, 272, 
278, 333, 334, 341, 354 


DUPLICATION of actions, 326-830 ; English practice, 332 


ECCLESIASTICAL COURTS, 24 


EFFECTIVENESS, principle of, 6, 10, 12, 26, 44, 60, 69, 74, 128, 127, 129, 
134, 136, 143, 254, 265 


EGYPT, 300 
EJECTMENT, 348 
ENFORCEMENT of foreign judgments. See RECOGNITION 


ENGLISH LAW, 55, 60, 70, 120, 126, 130, 140, 145, 180, 188, 192, 202, 222, 
226, 229, 244, 248, 255, 258, 279, 285, 287, 306, 316, 325, 332 


ENTAIL, heir of, 65 
EQUITY, as the basis of reconvention, 266, 273 
ERRORS in fact and in law in foreign judgments, 295 


ERSKINE, “INSTITUTES,” 3, 5, 7, 11, 21, 22, 26, 28, 29, 30, 32, 33, 35, 49, 
56, 58, 69, 72, 85, 114, 115, 120, 136, 137, 149, 186, 209, 212, 251, 255, 256, 
257, 258, 261, 263, 283, 333, 339 


EXECUTOR, transfer of actions against. See REPRESENTATIVES . 


EXECUTORS, 144; jurisdiction in appointment and confirmation of, 208- 
213 ; principal and ancillary administrations, 209 ; jurisdiction based on 
presence of property, 211; jurisdiction against executors and trustees, 79, 
213; presence of estate or liability as individuals, 213; against repre- 
sentatives of, 219 ; do they by confirmation prorogate? 261 


EXPENSES, 12, 13, 176, 310, 313 
EXTRA-TERRITORIALITY, 17 
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FIAT on letters of arrestment, 76 

FINALITY of foreign judgments, 297 ; 

FINES, 104, 106 ; for breach of interdict, 122. See also Pana JuDGMENT 
FIRM. Sce PartNEeRsHIP 


FOOTE, “PRIVATE INTERNATIONAL JURISPRUDENCE,” 21, 136, 
138, 141, 144, 177, 183 


FOREIGN ACTIONS, interdicting, 123 

FOREIGN DECREES of divorce, 166 

FOREIGN JUDGMENTS. See Recoenition or Fornian JUDGMENTS 
FOREIGN LAND, jurisdiction over, 21, 136 


FOREIGN RECOGNITION of Scots grounds of jurisdiction. See Recoa- 
NITION 


FOREIGN SOVEREIGN OR STATE. See SovEREIGN 
FORENSIC DOMICILE. See Domiciie 

“FORTY DAYS’” RESIDENCE, 28, 342 

FORUM LIGEANTIZ, 120 

FORUM NON COMPETENS, 6 


FORUM NON CONVENIENS, 12, 79; exact meaning of, 315; classes of 
actions in which pleaded, 316 ; against trustees, 216, 317 ; in bankruptcy, 
232, 322; in partnership, 321; other actions, 322; English equivalent, 
325 


FORUM ORIGINIS. See Oric1n 
FORUM REI, 8, 9, 151, 198 
FORUM REI SITS, 21, 136, 142, 143 


FRASER, “HUSBAND AND WIFE,” 52, 55, 160, 163, 167, 176, 177, 179, 
180, 183, 185, 187, 188, 189 


“PARENT AND CHILD,” 244 


FRAUD, decrees obtained by, 167, 175; receive no effect in foreign courts, 
294, 306 


FREEDOM. See Purtine to SILENCE 


FRENCH LAW, 6, 9, 48, 50, 51, 113, 184, 198, 221, 271, 272, 278, 284, 300, 
303 


FUGA WARRANTS. See Mepitario Fuecx 
FURTHCOMING, 95 
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GERMAN LAW, 50, 51, 72, 198, 221, 299, 300 
GOUDY, “LAW OF BANKRUPTCY,” 220, 225, 226 
GRAHAM, “POOR LAW,” 108 


GRAHAM STEWART, “LAW OF DILIGENCE,” 60, 63, 65, 68, 75, 76, 
78, 89, 91, 92, 95, 96, 107, 111, 112, 261, 329 


GREECE, 300 
GROTIUS, 17 


GUARDIANSHIP, jurisdiction in, 242-250; varieties of, 242; jurisdiction 
to appoint guardians, 242; foreign guardians and Scots heritage, 244; 
comity, 245 ; insanity, 249 


H 


' HAGUE CONVENTION on Bankruptcy (1905), 221 

HAGUE CONVENTION on Marriage, Divorce, ete, (1902), 198 
HALL, “INTERNATIONAL LAW,” 3, 17 

HARBOURS, jurisdiction over, 3, 337 

HAYTI, 300 

HEINECCIUS, 268, 269 

HEIR, transfer of actions against. See REPRESENTATIVES 


HERITAGE, possession of, a source of universal jurisdiction, 5; ratio, 59; 
ownership, 61; as trustee, 64; heir of entail, liferenter, or tercer, 65 ; 
lessee, 65 ; value of, 60, 66; security holder, 67; foreign recognition of, 
69, 291; real actions relating to, 16, 69, 136; gives jurisdiction in 
declarators and reductions, 151; succession to, 212; jurisdiction in 
bankruptcy, 225 ; guardianship in relation to, 243, 244; in Sheriff Court, 
335, 347 


HERITAGE, actions affecting, in Sheriff Court, 338 

HERITAGE, effect of sequestration on, 233 

HOLLAND, 72, 300 

HOLLAND, PROF., “ELEMENTS OF JURISPRUDENCE,” 2, 3, 120 
HUBER, 7, 9, 26, 42, 49, 265 


ILLEGITIMACY. See Leaitimacy 

IMMOVEABLE PROPERTY. See Herrrace 
IMPRISONMENT, for debt, 104 ; for breach of interdict, 122 
INFEFTMENT, 61 
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INJUNCTIONS, 309. See PREVENTIVE JURISDICTION 
INSANITY. See GUARDIANSHIP 

“INSTITUTE OF INTERNATIONAL LAW,” 3, 292 
INTERDICTS, 309. See PREVENTIVE JURISDICTION 
INTERNATIONAL LAW, 2. See Instrruts and JouRNaL 
INTERNATIONAL RECOGNITION. See Recoenrtion 
IRVINE, PROF. J. M., 21 

ITALIAN LAW, 198, 221, 287, 298, 299, 300 

ITINERANTS, jurisdiction against, 56 ; in Sheriff Court, 334, 354 


J 


JACTITATION OF MARRIAGE, 185 
“JOURNAL DU DROIT INTERNATIONAL PRIVE,” 2, 9, 17, 50, 198, 


271, 272, 278, 289, 299, 300 


JUDGMENTS EXTENSION ACTS, 100, 108, 308-314 
JURISDICTION, meaning of, 2, 336, 339 ; conditioned by lex fori, 4; classi- 


fication of, 5; distinguished from competence, 6; to be tested in initio 
litts, 9; forwm rei, 9; by whom invoked, 12; persons exempt from, 
14; matters not subject to, 21; In personal actions, 26-121; ratione 
domicilit, 26; a universal jurisdiction, 40; ratione rei geste, 42; gives 
an optional forum, 44; presence in case of itinerants, 56; possession of - 
heritage, 58-70; arrestment of moveables, 71-103; arrest of defender’s 
person, 105-112; ratione originis, 113-121; preventive jurisdiction, 122- 
134; In real actions, relating to heritage, 135-142 ; to moveables, 142- 
147; In declaratory and rescissory actions, 149-154; In matrimonial 
actions—divorce, 156-178 ; separation and aliment, 178-188 ; declarators 
of marriage and putting to silence, 183-190; of nullity, 190-195; 
pecuniary actions between spouses, 195-198; Hague Convention on, 198- 
200; In legitimacy, 201-206; In declarators of citizenship, 207; In 
succession and trusts, 208-219 ; In bankruptcy, 220-241; In guardian- 
ship, 242-250 ; against representatives, 251-254 ; prorogated jurisdiction, 
255-262 ; by reconvention, 263-280 ; as affecting Judgments Extension 
Acts, 312 ; in Sheriff Courts, 333-358 


JURISDICTION, WANT OF, as defence to action to enforce judgment, 


288, 306 


JUS RELICT4 or RELICTI, 195, 196 
JUSTICE, foreign judgments contrary to natural, 298 
JUSTICIARY, HIGH COURT OF, 24 


K 


KAMES, LORD, “EQUITY,” 305 


“LAW TRACTS,” 28, 32, 49, 58, 115, 263 


KING. See Crown and Soveruians, Forrran 
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L 


LAND, foreign, jurisdiction as to, 21 ; personal actions relating to, 22, 137 
LEAGUE, “ROMAN PRIVATE LAW,” 11 
LEASE OF HERITAGE, 65 


LEGITIMACY, declarator of, jurisdiction in, 201-206 ; domicile or claim to 
property, 202; whether residence of defender gives jurisdiction, 203 ; 
validity of ancestor’s marriage, 205; legitimacy of ancestor, 205 ; 
declarator of bastardy, 206 


LESSEE OF HERITAGE, 65 

LETTERS OF ARRESTMENT, 76 

LEWIS, “SHERIFF COURT PRACTICE,” 340, 341, 349 

LEX FORI, 4, 147 

LIFERENTER OF HERITAGE, 65 

“LIMITED” JURISDICTION, 5 

LIQUIDATION, claim in, as actio conventionis, 277. See also COMPANIES 
LIS ALIBI PENDENS, 12, 326 : 

LORD MAYOR'S COURT OF FOREIGN ATTACHMENT (London), 72 


M 


M‘GLASHAN, “SHERIFF COURT PRACTICE,” 348 


MACKAY, “PRACTICE OF COURT OF SESSION,” 2, 35 
“ MANUAL,” 11, 13, 35, 122, 147, 149, 225, 258, 260 


MACKENZIE, SIR GEORGE, “INSTITUTES,” 2 
MACKENZIE, “ROMAN LAW,” 11 

M‘LAREN, “WILLS AND SUCCESSION,” 209, 210, 213 
MANDATARY, 12, 13, 268 

MARITIME CAUSES, arrestment in, 84. See ADMIRALTY 


MARRIAGE, place of, in founding jurisdiction—in declarators of marriage, 
186, 188; nullity of marriage, 191, 195 ; validity of ancestor’s marriage, 
205 ; Hague Convention on, 198. See also DecLaRaTOR oF MARRIAGE; 
Noutuity or MarriaGe; Matrimonian Actions ; and RE-MARRIAGE 


MARRIED WOMEN, residence of, 31 ; domicile of, 159 


MATRIMONIAL ACTIONS, 11; classification of, 155; jurisdiction in— 
divorce, 156-178 ; separation and aliment, 178-183 ; declarator of mar- 
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riage and putting to silence, 52, 183-190, 205 ; nullity, 190-195 ; pecuniary 
actions between spouses, 195-198 

MATRIMONIAL DOMICILE, 161 

MEDITATIO FUGA WARRANTS, 104-112 


MEILI, “INTERNATIONAL CIVIL AND COMMERCIAL LAW,” 136, 
138 


MEXICO, 300 

MILLER, “DATA OF JURISPRUDENCE,” 2, 336 
MINERALS, lease of, 66 

MINORS, residence of, 32. See also GUARDIANSHIP 
MISREPRESENTATION. See Fraup 

“MIXED” ACTIONS, 11 

MONACO, 300 

MORALITY, foreign judgments contrary to, 298 
MORTGAGEE, of ship, 99. See Security 


MOVEABLES, action for restitution of, 54; real actions relating to, 142; 
in Sheriff Court, 354 


MOVEABLES. See ARRESTMENT 
MUIRHEAD, “ MUNICIPAL GOVERNMENT IN SCOTLAND,” 106 


MULTIPLEPOINDING, 16, 94, 95, 124, 146, 277, 322; in Sheriff Court, 
351, 352 


NATAL, 100 


NATIONALITY, place of, in constituting jurisdiction in personal actions, 
113, 120, 289,291 * 


NATIONALITY ascribed to trusts, 213 

NATIONALITY. See CrtizensHip 

NATIVITY. See Brera 

NATURAL-BORN BRITISH SUBJECT. See Crvizensuie 

NELSON, “PRIVATE INTERNATIONAL LAW,” 18, 19 

NEXUS, whether created by arrestment ad fundandam jurisdictionem, 84-89 
NONAGE, 242 
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NORWAY, 300 


NOTICE TO DEFENDER, as essential to entitle foreign decree to enforce- 
ment, 293 


NULLITY OF MARRIAGE, jurisdiction in, 190-195 ; residence, 191, 195; 
country of the marriage, 191, 195 ; domicile, 198, 195 


0) 
“OBLIGATION, JURISDICTION OF THE,” 43, 44 
OPPRESSIVE use of diligence, 327 
ORIGIN, place of, in constituting jurisdiction, 113-121 
OUTLAWS, 13 


P 


PALMER, “COMPANY PRECEDENTS,” 241 

PARTNERSHIP, 79, 321 

PATENTS, interdicting infringement of, 128, 132, 184, 324 

PAYMENT, action for, in ready mqney transaction, 54 

PECUNIARY ACTIONS between spouses, 195-198. See Personan AcTIoNS 
PENAL JUDGMENTS have no extra-territorial effect, 302 

PENAL LAW, Courts will not enforce foreign, 23 

PENALTY for breach of interdict, 122, 129, 134 

PERSON. See ARREST OF 


PERSONAL ACTIONS, 11; jurisdiction in, 28-121; relating to immove- 
ables, 137. For personal actions between spouses, see PECUNIARY 


PETITORY ACTIONS, 11 
PHILLIMORE, “INTERNATIONAL LAW,” 9, 175 


PIGGOTT, SIR F, “FOREIGN JUDGMENTS,” 2, 3, 5, 6, 9, 40, 72, 101, 
103, 140, 147, 283, 284, 285, 287, 299, 306, 307, 311 


“SERVICE OUT OF THE JURISDICTION,” 130 
POINDINGS, 347 
POLAND, 300 
POMEROY, “EQUITY JURISPRUDENCE,” 141 
PORTS, jurisdiction over, 3, 337 
PORTUGAL, 300 
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POSSESSION OF HERITAGE. See Herirace 
POSSESSORY ACTIONS, 11. See Reat Actions 
POTHIER, “PANDECTS,” 268 

“TRAITE DE LA PROCEDURE CIVILE,” 2, 326 
PRESCRIBED DEBTS, arrestment of, 81 
PRESCRIPTION in favour of ambassadors, 18 


PRESENCE of defender along with cause of action as ground of jurisdiction, 
42; ratione contractds, 48; ratione delicti, 58; foreign recognition, 55; 
presence along with domicile, 119 


PRESENCE as ground of jurisdiction against itinerants, 56; in Sheriff 
Court, 354 


PREVENTIVE JURISDICTION, 5, 11, 44, 54; its nature, 122; grounds of 
jurisdiction, 123; restraining foreign actions, 122, 141; restraining acts 
within the territory, 123, 127 ; infringements of patents and trade marks, 
132 ; enforcing interdicts, 123, 125, 129, 134; in Sheriff Court, 348 


PRINCIPAL ADMINISTRATION, 209 
PRIVATIVE JURISDICTION, 5; of Sheriff Court, 335 
PROOF of foreign judgment, 287 


PROPERTY within the territory, a source of jurisdiction, 5; in questions of 
legitimacy, 202 


PROROGATION, by foreign sovereign, 15, 256; by ambassadors, 19, 103; 
by the Crown, 21, 256; in preventive jurisdiction, 131; in divorce, 176, 
259 ; in declarators of marriage and putting to silence, 190; in appoint- 
ment of executors, 209; nature and effect, 255 ; express or implied, 256 ; 
when permissible, 256 ; effect of consent to registration, 260; of obtain- 
ing confirmation, 261; agreement to prorogate, 262; is reconvention a 
species of ? 264, 268, 279; international recognition of, 289, 292; in 
Sheriff Court, 353 


PUBLIC POLICY, foreign judgments contrary to, 298 
PUTTING TO SILENCE, jurisdiction in, 183 


R 
RATES, 104, 106 


RATTIGAN, “PRIVATE INTERNATIONAL LAW,” 100 


REAL ACTIONS, 11; their nature, 135; may be interdicts, 125; relating 
to immoveables, 69, 136 ; personal actions distinguished, 137; relating to 
moveables, 99, 142; examples, 144; multiplepoindings, 146; nature 
determined by lex fort, 147; international recognition, 99, 147, 285; 
divorce and declarator of marriage analogous to, 167, 190; in Sheriff 
Court, 334, 354 
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REAL PROPERTY. See HERITAGE 
RECIPROCITY in the recognition of foreign judgments, 283, 300 


RECOGNITION, foreign, of Scots grounds of jurisdiction, 4, 12 ; residence, 
40; ratione ret gestw, 55; presence of itinerants, 57; possession of heritage, 
69 ; arrestment of moveables, 99 ; reconvention, 297 


RECOGNITION OF FOREIGN JUDGMENTS, 281-307; history, 282 ; 
Bar’s theory, 283; “comity of nations,” 283; reciprocity, 283, 300 ; 
foreign judgment creating obligation, 284; judgments im rem, 285; on 
status, 285; foreign decrees of divorce, 166; judgments in personal 
actions—founded on for enforcement, 286-304 ; proof of judgment, 287; 
want of jurisdiction, 288 ; want of notice, 298 ; fraud and misrepresenta- 
tion, 294; no retrial, 295 ; errors in fact or law, 295 ; judgment sued on 
must be final, 297; and not contrary to natural justice, etc., 298 ; Italian 
Code on, 298; Continental practice, 299 ; American practice, 300; Excep- 
tions to enforcement—penal judgments, 302 ; judgments on revenue laws, 
304 ; judgments pleaded in defence—res judicata, 304 ; not challengeable 
for want of jurisdiction, 305 ; nor for irregularities, 306; but for fraud, 
306 ; essentials of res judicata, 307 


RECONVENTION, 5; against foreign sovereign, 16; general statement, 263; 
parties must be the same, 370; and actions either ex codem negotio, 271; or 
ejusdem generis, 272; time for actio reconventionis, 275; nature of actio 
conventionis, 276; reconventioh available to foreign defenders, 278 ; 
English rules, 279; international recognition, 279, 289, 292; in Sheriff 
Court, 352 


REDUCTION, action of, 11; its nature, 149; relating to heritage, 151; 
relating to personal rights, 151; grounds of jurisdiction in, 151; will 
arrestment suffice ? 73, 151; reduction of decrees, 8, 153 


‘REGISTRATION in Books of Council and Session, 309 
REGISTRATION of judgments. See Jupaments Extension AcTs 
REGISTRATION of ships, in relation to arrestment, 97 
RE-MARRIAGE, prohibition of, 302 

REMOVINGS, 348 

RENT, action for, in Sheriff Court, 347 

REPRESENTATIVES of arrester, 92 


REPRESENTATIVES, jurisdiction against, 44, 251-254; of trustees, 219, 
253 ; in Sheriff Court, 341 


RES JUDICATA, 286, 304-307 
RESCISSORY ACTIONS. See Repuctions 


RESIDENCE as ground of jurisdiction, 5, 26; distinguished from domicile, 
26; length of, 28; character of, 29; of married women, 31; of minors, 
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32; plurality of, 32; jurisdiction after residence has ceased, 30; a 
universal jurisdiction, 40; foreign recognition of, 40, 289, 291; in declara- 
tors and reductions, 151; in divorce, 160 ; in separation and aliment, 179, 
182 ; in nullity of marriage, 191, 195; in declarators of legitimacy, 204 ; 
against trustees, 214 ; in Sheriff Court, 340 


RESTITUTION OF MOVEABLES, actions for, 54 
REVENUE LAWS, foreign, 304 
RIVERS, jurisdiction over, 3, 337 


ROBERTSON, “CIVIL PROCEEDINGS BY AND AGAINST THE 
CROWN,” 20 


ROBY, “ROMAN PRIVATE LAW,” 11 

ROMAN OR CIVIL LAW, 5, 7, 11, 48, 48, 50, 51, 72, 255, 264, 267, 270, 282 
ROUMANIA, 300 

RULES OF SUPREME COURT (England), 28, 55, 130 

RUSSELL, “ ARBITRATION,” 24 

RUSSIA, 300 


SAISIE-ARRET, 72 , 

SALVAGE, 355 

SAVIGNY, “CONFLICT OF LAWS,” 2, 43, 44, 50, 51, 220, 255 
SECURITY, possession of heritage in, 67 
SEPARATION of husband and wife, effect of on wife’s domicile, 160 


SEPARATION AND ALIMENT, jurisdiction in, 178-183 ; in England, 180 ; 
Hague Convention on, 198 ; in Sheriff Court, 338 


SEQUESTRATION, as actio conventionis, 276; in Sheriff Court, 347. See 
BANKRUPTCY 


SERVICE of actio reconventionis, 278 
SHAND, “ PRACTICE,” 35 

SHARES in company, arrestment of, 76, 83 
SHARES in ship, 97, 99 


SHERIFF COURTS, jurisdiction of, 1, 3, 12, 32, 33, 95, 111, 208, 211, 261, 
279, 333-358 ; under Sheriff Court Act (1907), 335-353 


SHIPS, jurisdiction over persons on board, 3; property of foreign sovereign, 
17; arrestment of, 96-99 ; real actions relating to, 144; in Sheriff Court, 
335, 346 ; salvage of, 355 


‘SIMPLE” JURISDICTION, 5 
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SITUS, jurisdiction of forum, 136, 142, 143, 354. 
SOVEREIGN. See Crown 


SOVEREIGNS, FOREIGN, may sue, 13, 14; but must sist mandatary, 13 ; 
cannot be sued, 14; exceptions, 15 


SPAIN, 300 
STAIR, “ INSTITUTIONS,” 3, 11, 17, 31, 72, 149, 159, 258, 263, 337 
STATE, as source of jurisdiction, 2. See Crown and SovEruiens, ForEIGN 


STATUS, actions relating to, 11, 73, 157, 242 ; matrimonial actions, 155-200 ; 
on legitimacy, 201-207 ; recognition of judgments on, 166, 285, 293 


STATUTES— 

1681, c. 20, 260, 261 

1685, c. 38, 261 

1693, c. 15, 260 

1696, ¢. 36, 260 

1696, c. 39, 260 

7 Anne, c. 12, 18 

Bills and Promissory Notes (Scotland) Act, 1772 (12 Geo. 111. c. 72), 260 

Bankruptcy and Promissory Notes Act, 1783 (23 Geo. 111. c. 18), 260 

Court of Session Act, 1825 (6 Geo. Iv. c. 120), 39 

Court of Session Act, 1830 (11 Geo. iv. and 1 Will. iv. c. 69), 334, 337 

Personal Diligence Act, 1838 (1 & 2 Vict. c. 114), 94, 337 

Sheriff Courts (Scotland) Act, 1838 (1 & 2 Vict. c. 119), 334, 349 

Poor Law (Scotland) Act, 1845 (8 & 9 Vict. ¢. 83), 106 

Evidence Act, 1851 (14 & 15 Vict. c. 99), 287 

Merchant Shipping Act, 1854 (17 & 18 Vict. c. 104), 354 

Bankruptcy (Scotland) Act, 1856 (19 & 20 Vict. c. 79), 228, 234, 236 

Trish Bankrupt and Insolvent Act, 1857 (20 & 21 Vict. c. 60), 234 

Confirmation of Executors (Scotland) Act, 1858 (21 & 22 Vict. c. 56), 208, 
210, 261 

Legitimacy Declaration Act, 1858 (21 & 22 Vict. c. 98), 202, 203, 205 

Bankruptcy (Scotland) Amendment Act, 1860 (23 & 24 Vict. c. 33), 282 

Petitions of Right Act, 1860 (23 & 24 Vict. ¢. 34), 20 

Crown Private Estates Act, 1862 (25 & 26 Vict. c. 37), 21 

Poor Rates Recovery Act, 1862 (25 & 26 Vict. c. 82), 106 

Companies Act, 1862 (25 & 26 Vict. c. 89), 125, 237 

Statute of Evidence (Colony of Victoria, 27 Vict. c. 197), 287 

Railway Companies (Scotland) Act, 1867 (80 & 31 Vict. c. 126), 224 

Judgments Extension Act, 1868 (31 & 32 Vict. c. 54), 100, 108, 308-314, 
330 

Court of Session Act, 1868 (31 & 32 Vict. c. 100), 45, 46, 251 

Titles to Land Consolidation (Scotland) Act, 1868 (31 & 32 Vict. ¢. 101), 
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